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TEMPORARY SOCIAL PROBLEMS* 


Jerome Hattf 


HE history of the law of arrest' suggests a principle of consider- 
able value for the study of the contemporary problem. This prin- 
ciple may be stated thus: The demand for security sought to be 
achieved through protection by professional police is opposed by political 
sentiments and ideals insistent upon protection against such professionals. 
The formulation of an ideal resolution of this conflict,? on the one hand, 
together with some knowledge of methods useful in coping with the per- 


* I am obliged to Sam B. Warner and Sheldon Glueck for a number of very helpful sugges- 
tions. 


t Professor of Criminal Law and Criminology, Louisiana State University Law School. 


* See the writer’s historical survey, Legal and Social Aspects of Arrest without Warrant, 
49 Harv. L. Rev. 566-592 (1936). 

History, and analysis of contemporary social problems proceed upon different levels of dis- 
cussion. In the former, we deal with events that have run their course. The problem is to cast 
light upon the particular lines followed. Sometimes this is essayed (in a strictly institutional 
explanation) upon the assumption that social phenomena are subject to universal laws of 
causation, that certain conditions, treated apart from immediate human behavior, necessarily 
produced the known results. Or, it is attempted by the application of various hypotheses of 
human motivation viewed as directed towards the attainment of certain ends. But in a con- 
temporary problem we are midstream. The “solutions” are not fixed but problematic. To the 
extent that we view ourselves as participants in present, social problem-solving—and that to 
some degree is hardly avoidable—deterministic hypotheses concerning social phenomena tend 
to recede. We endeavor rather to discover ethical and legal norms to guide our conduct, i.e., 
to formulate wise policies. But to some extent we do carry over the attitude which character- 
ized our study of the past. To some degree we utilize like hypotheses. In light of the com- 
bined researches “correct” norms are sought. Disparity of views is inevitable. But among 
interested students, some degree of unanimity regarding the utility of some norms to aid in the 
solution of contemporary social problems results. 

2 E.g. “. . . . the ideal police force [is] the one which affords a maximum of protection at 
the cost of a minimum of interference with the lawful liberty of the subject.”” W. L. Melville 
Lee, A History of Police in England, xii (1901). 
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sistent difficulties involved in attempts at actual attainment of that end, 
on the other, provides the skeletal framework within which analysis of the 
contemporary problem must rest. 


I 


To what extent is protection afforded against illegal arrests by police? 
The legal remedies seem obvious. They seem numerous. There is the po- 
liceman; there are his superior officers; there is the municipality, state or 
nation. Apart from compensation, one would expect that there might be 
other redress. 

Normally, counsel would consider first, suit for damages against the 
immediate wrongdoer. And, indeed, are we not informed on every hand 
that the responsibility of policemen in England and the United States is 
the chief characteristic which distinguishes them from continental police?‘ 
To be sure, the law in the books is emphatic in granting “relief.” In grant- 
ing, that is, a judgment against the wrongdoer. 

But the value of a judgment depends upon the financial condition of 
the judgment-debtor. Our policemen do not accumulate fortunes like that 
acquired by Townsend, the famous Bow Street Runner who left £20,000. 
Or, if they occasionally do, the source may be such that the funds cannot 
be located except by commissions enjoying large powers and facilities to 
investigate. Ordinarily, the prospects of satisfying a judgment against a 
policeman are poor indeed. Few suits are therefore brought.’ Thus the 
Anglo-American theory, at least when directly applied, collapses at its 
initial application to fact. 

But police officials receive salaries from known sources. What, then, of 
garnishment? In a few states this remedy is available ;’ but not in the vast 

3 Some protection is derived through social disapproval of police misconduct, self-imposed 


limitations, departmental measures to control subordinates, advance in methods of detection, 
and other factors which are not discussed here. 


4 See Laski, The Responsibility of the State in England, 32 Harv. L. Rev. 447, 458 (1919). 


5 Cf. Bohlen and Shulman, Effect of Subsequent Misconduct upon a Lawful Arrest, 28 
Col. L. Rev. 844 (1928) (footnote); Train, The Prisoner at the Bar 48 (1923). 


6 In states where the common law writ ad respondendum may be issued in case of fraud or 
wilful injury, upon judgment for plaintiff, execution of the capias ad satisfaciendum is frequent- 
ly effective where all else fails. But again effectiveness depends upon enforcement. If the 
debtor is a sheriff or constable, he might himself be called upon to execute the capias. Or, at 
best, one official is called upon to seize and incarcerate another official. Can there be any great 
expectation of honest cooperation in such cases? On the contrary, it may be hazarded that in 
many places an attempt to enforce such an extraordinary remedy would be more damaging 
to the courageous or foolhardy creditor than to the policeman. 


7 Mitchell v. Miller, 95 Minn. 62, 103 N.W. 716 (1905); Adams v. Tyler, 121 Mass. 380 
(1876); Rodman v. Musselman, 12 Bush. (Ky.) 354 (1876) (granting garnishment as to munici- 
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majority of states.* The most frequent ground is “public policy.”® Some- 
times such policy rests upon the need to retain the services of the officer— 
which apparently requires that he be kept judgment-proof.’® Again, it is 
urged that other public officials “should not be compelled to devote their 
time and attention . . . . to making appearances in garnishment cases.” 
In proceedings to reach money due the marshal of Marietta, Georgia, who 
received more than $5,000 per annum, the court held this was salary, not 
wages. Hence garnishment could not be brought under the statute."* The 
prevalent attitude was expressed by the Missouri court which held that 
these were “contests about which the corporation has no interest.” 
Debts incurred in the performance of public services are not distin- 
guished."4 

The policeman is, indeed, merely a public instrument. Hence he does 
not regard a debt incurred in the public service as a personal obligation. 
And in large measure this view is justifiable. The hazards of such employ- 
ment in any large city, involving at least the retainer of counsel and the 
defense of litigation, would, if anything more than merely formal, impose 
an impossible burden. Survival of a rule of liability which had utility when 
police service was universal (and arrests apt to be made or ordered by 
persons of some means) is an anachronism as obvious only as the utter 
worthlessness of the rule in modern conditions when applied against pro- 
fessional policemen. 

But this official is also employed in the business of a political associa- 
tion. It is right both legally and morally that a principal answer for the 
torts of his servant. And since the principal is a sovereign state or a muni- 
cipality, the vexing problem of financial worth recedes. But the problem 
of establishing the liability of a sovereign state or of a city presents even 
greater obstacles to recovery. It will suffice to confine discussion to the 


pal but not as to state officers, since the state cannot be sued); City Council of Montgomery 
v. Van Dorn, 41 Ala. 505 (1868) (based upon Ala. L. 1866, p. 67); Cavender v. Hewitt, 145 
Tenn. 471, 239 S.W. 767 (1921) (based on statute); Dunkley v. Marquette, 157 Mich. 339, 122 
N.W. 126 (1909). 


§ Cf. 6 McQuillin, The Law of Municipal Corporations § 2681 (2d ed. 1928). 

9 Webb v. McCauley, 4 Bush. (Ky.) 8 (1868). 

1° Oliver, Finnie & Co. v. Athey, 79 Tenn. 149 (1883). 

™ Haddock v. McDonald, 98 Kan. 628, 159 Pac. 402 (1916). 

™ McLellan v. Young, 54 Ga. 399 (1875). 

"3 Hawthorn v. St. Louis, 11 Mo. 59 (1847). 

4 Cf. “. ... most remarkable of all was perhaps the Pluchard case in which a civilian ob- 


tained damages for a fall occasioned by an involuntary collision with a policeman in pursuit of a 
thief. (Recueil), 1029 (1910).” Laski, op. cit. supra note 4, at 469. 
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municipality, which presents the lesser difficulties. Here we have a cor- 
poration, organized under a state charter and doing business on a large 
scale. If liability can be established, then relief in fact normally exists. 

It appears at once that the problem is part of the larger one of municipal 
liability in general. Distinctions drawn between corporate and govern- 
mental functions,’* and exceptions made to the rule respondeat superior, 
supply the avenues for denial of liability. As regards police officers, ab- 
sence of liability is the uniform rule.’ Not only the initial false arrest but 
also subsequent false imprisonment, even where it involves superior offi- 
cials, is held the sole concern of the individuals.** 

It thus appears, subject to few exceptions, that where there is liability 
(as in the case of the policeman), the fact of financial irresponsibility is 
operative and, presumably, conclusive; while, where financial responsi- 
bility exists (as in the case of a city), there is no liability. 

This disparity between theory and fact, between an empty shell of re- 
lief and substantial compensation, could not remain unnoticed. But the 
confused and unprogressive state of the law of public associations (includ- 


*s Some indication of the rigidity of the doctrine may be seen in Jones v. City of New Or- 
leans, 143 La. 1074, 79 So. 865 (1918), where the city was held not liable for a death caused by 
a policeman assigned to a Railroad Commission to protect the property of a railroad, even 
though the officer received his salary from the special department. 


% See Note, 11 Va. L. Rev. 315 (1925); Edward F. White, Negligence of Municipal Cor- 
porations § 36, p. 61 and note 12 (1920); §67 and note 15, p. 103; W. L. Williams, The 
Liability of Municipal Corporations for Tort § 19, pp. 37-40 (1901); 6 McQuillin, The Law of 
Municipal Corporations § 2591, pp. 405-409 (1928); cf. Hart v. Bridgeport, 13 Blatchf. 
(Tenn.) 289 (Fed. Cas. No. 6-149, 1876); Johnson City v. Wolfe, 103 Tenn. 277, 279, 52 S.W. 
991 (1899). 

*1 Cf. Borchard, Government Liability in Tort, 34 Yale L. J. 240-1 (1925). 


*8 David, Municipal Liability in Tort in California, 7 So. Calif. L. Rev. 302 (1934). 

Some departure from the common law doctrine has been made in England and in Canada. 
(For citations, see id., at 303.) In the United States a recent development of some significance 
is represented by Evans v. Berry decided in New York in 1932. On February 5, 1927, the plain- 
tiff was injured by a stray bullet fired by a police officer pursuing two robbers. On December 
roth the city council passed an ordinance authorizing a local board to make just and equitable 
awards to persons injured in the past or in the future by a police officer engaged in arresting 
any person or in executing any legal process. On Jan. 26, 1928, the board awarded the plaintiff 
$6,740. The Appellate Division held the award invalid (258 N.Y.S. 473, 236 App. Div. 334 
(1932) ) but on further appeal, it was upheld as a proper, indeed commendable, recognition of 
a moral obligation and an exercise of the equitable power of the city. (“Assumption of liability 
does not constitute a gift or gratuity to the injured person so long as it is the legitimate recog- 
nition of an equitable claim.” Pound, J., in Evans v. Berry, 262 N.Y. 61, 71, 186 N.E. 203, 
206 (1933); and cf. Note, 42 Yale L. J. 241 (1932).) The result reached was, indeed, equitable. 
But the basis of relief, resting, as it did, upon grace and not upon any legal right to compel 
compensation, indicates no retreat from the traditional irresponsibility of the municipal cor- 
poration. 
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ing that of municipal corporations) makes it difficult to construct out of 
that law a theoretically sound basis for relief. Only within the last decade 
have social-utilitarian ideas perceptibly influenced thinking in this field.” 
Certainly the movement to spread losses which cannot fairly be levied 
upon individuals, seems especially relevant to an enterprise like police. 

Without doubt, the most important step towards effective relief at- 
tempted thus far is provision for the filing of official bonds.*? Many states 
have enacted such statutes. But the village constable and the county 
sheriff, rather than the city policeman, are the officials typically covered. 
Moreover, there are many serious limitations upon such provision for 
remedy. Chiefly, the difficulty results from the interposition of a special 
instrument (the bond) and the relevant law of suretyship—a body of rules 
which in modern times developed especially to meet the needs of commer- 
cial transactions. Consequently, there is very rigid interpretation as to 
whether the principal on the bond (the officer) was acting within the scope 
of his authority when he committed the tort complained of. That was the 
issue in a recent Maryland case where action was brought against a sheriff 
and his surety. A convict under sentence of death had escaped. The 
sheriff, believing that the plaintiff knew of the fugitive’s hiding place, 
arrested her and imprisoned her in the county jail for thirty days. Despite 
abuse and torture, she denied guilt or knowledge. In the opinion rendered, 
the initial and decisive premise was that “the contract of a surety upon an 
official bond is subject to the strictest construction . . . . and nothing is to 
be taken by construction against the obligors.”** It was held that the issue 
in such cases turns upon whether the officer was acting viriute officii or 
colore officii.2* Here the sheriff had arrested without a warrant and without 
reasonable grounds of suspicion. He did not take the plaintiff before a 
magistrate, but imprisoned her without any commitment. It was held 
that he did not act virtute officii, and that the bond contained “‘no clause 
to cover an abuse or usurpation of power.” 

In a Kentucky case,” police officers arrested the plaintiff without a war- 


19 The work of Professor Borchard is especially noteworthy. See his State and Municipal 
Liability in Tort, 20 Am. Bar Ass’n J. 747 (1934), where he gives the most important citations. 

2° Cf. 6 McQuillin, op. cit. supra note 16, 409-10, note 1. 

# State, for the Use of Brooks v. Fidelity and Deposit Co., 147 Md. 194, 127 Atl. 758 (1925). 

* The former are “where a man doing an act within the limits of his official authority 
exercises that authority improperly, or abuses the discretion placed in him. The latter are 
where the act committed is of such nature that the office gives him no authority to do it; in 
the doing of that act he is not to be considered as an officer.” 

And cf. Tooke, The Extension of Municipal Liability in Tort, 19 Va. L. Rev. 117-18 (1932). 

*3 Taylor v. Shields, 183 Ky. 669, 210 S.W. 168 (1919). 
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rant, and took him to a station in Louisville where they beat him. The 
plaintiff sued the policemen and the Chicago Bonding and Surety Co. for 
$5,000. The torts were held to be the individual acts of the policemen 
“and not their official acts done by virtue of their office.”*4 In a later Ken- 
tucky case, the plaintiff, a student at the state university, had been devot- 
ing part time to the sale of an automobile accessory. Police officers arrested 
him without a warrant, and charged him with vagrancy and operating a 
confidence game. They photographed and measured him, and applied 
“the usual humiliating routine of men charged with crime.’’*> Judgment 
against the policemen was upheld. That against the Fidelity and Casualty 
Company of New York, however, was reversed despite the fact that 
“these policemen . . . . in good faith believed the appellee had committed 
a felony.” In a more recent case,?”7 the Kentucky court held that if a 
crime had been committed in the officer’s presence and the officer unneces- 
sarily struck the plaintiff, the surety was liable, but that in any event 
“punitive damages are never allowable against a surety on an official 
bond.” Judgment for the plaintiff was reversed. 

Obviously a surety should not be held answerable for all misconduct by 
a bonded official. Thus, where two officers quarrelled, and one shot at an- 
other, killing a bystander, upon no reasonable construction could liability 
on the bond be based.** But what of the above decisions where police offi- 
cers made arrests bona fide, or abused arrestees in an effort to secure evi- 
dence of guilt? Bare recital of the facts shows that the most serious in- 
juries, the abuses most flagrant, are the very ones where compensation is 
denied. Where the need for protection is greatest, the conduct is only col- 
ore officii.2® A few courts have refused to permit such nullification of the 
apparent legislative intent. Thus in a case where the surety pleaded that 
no offense had in fact been committed, the Court of Appeals of Texas held 
that only good faith was required.*° 


14 “Tf they acted . . . . without Taylor having committed a public offense in their presence, 
then they acted as individuals and not as officers.” Jd. at 673-4. 


3s Fidelity & Casualty Company of New York v. White, 209 Ky. 402, 272 S.W. 902 (1925). 


a. . that belief was the result of a negligent misunderstanding of the facts, and there 


was in fact no reasonable grounds for their so believing.” Id., at 407. 

So, too, Shelton v. Nat’l Surety Co. of N.Y., 235 Ky. 778, 32 S.W. (2d) 339 (1930); Holmes 
v. Blyler, 80 Ia. 365, 45 N.W. 756 (1890); Scott v. Feilschmidt, 191 Ia. 347, 182 N.W. 382 
(1921); Taylor v. Morgan, 43 Okla. 142, 141 Pac. 679 (1914); Burge v. Scarbrough, 211 Ala. 
377, 100 So. 653 (1924). 

27 Indemnity Ins. Co. of North America v. Bonta, 217 Ky. 265, 289 S.W. 231 (1926). 

28 So held in Hodge v. U.S. F. and G. Co., 42 Ga. App. 84, 155 S.E. 95 (1930). 

29 Sometimes it is said that the surety is liable for only misfeasance, not malfeasance of the 
officer. See Note, 31 W.Va. L. Q. 225 (1925). 


x Riter v. Neatherly, 157 S.W. 439 (Tex. Civ. App. 1913). So, too, in Branch v. Guinn, 
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Colore officit is only one of several avenues of escape provided by the 
law of suretyship. In a recent California case judgment against a police 
officer for $2,000 for false arrest, assault and imprisonment, and for $1,000 
against sureties on his bond, was reversed. Such action could be main- 
tained “only by the obligee named in the bond.”’* Only the municipality 
was so named. In another case, a police officer in Knoxville, Tennessee, 
arrested a man for violation of a traffic ordinance, and when he began to 
run away, shot and severely wounded him. In an attempt to avoid the 
technicality noted, the action was brought in the name of the city for the 
use of the injured person. Nevertheless it was held that “. . . the bond 
upon which the plaintiff’s action is predicated was not given for his benefit 
and for his protection.”’3? But not all courts have so rigidly applied the 
rules of suretyship. In an Illinois case the same technical objection was 
made. Said the court: “It is difficult to understand for whose benefit the 
condition was made if not for those whom he might unlawfully assault 
while being arrested or while under arrest.’’5 

Still other technicalities frustrate the purposes of legislation requiring 
official bonds. Thus, the death of a city marshal released his surety from 
liability for the deputy marshal’s tort.*4 Again, a surety was held not lia- 
ble for torts of policemen appointed by a city marshal, because of the ab- 
sence of express statutory provision.** In a Washington case* the surety 
escaped liability because the minutes of the city council were not in strict 
compliance with the statute requiring a bond “in such penal sum as the 
city council shall determine.” The minutes did show a recommendation 
by the mayor, and approval by the council, but no formal submission to a 
vote. Liability is further avoided because of failure of officials to require 
or to approve a bond, failure to do so in exact compliance with the statute, 
failure to require an official to renew a bond, failure to require that the 


242 S.W. 482 (Tex. Civ. App. 1922) where failure by a sheriff to bring the plaintiff before a 
magistrate as required, was held to be official misconduct for which the surety was liable. 
Cf. Gomez v. Scanlan, 155 Cal. 528, 102 Pac. 12 (1909); and Weber v. Doust, 81 Wash. 668, 
143 Pac. 148 (1914), rev’d in 84 Wash. 330, 146 Pac. 623 (1915). 

3* Sunter v. Fraser, 194 Cal. 337, 340, 228 Pac. 660, 661 (1924). Cf. “.... the bond was 
not given for the protection of third parties but for the protection of the city alone.” City of 
Eaton Rapids v. Stump, 127 Mich. 1, 86 N.W. 438 (1901). 

# Carr v. City of Knoxville, 144 Tenn. 483, 487, 234 S.W. 328, 329 (1921). Cf. U.S. F. &G. 
Co. v. Crittenden, 62 Tex. Civ. App. 283, 131 S.W. 232 (1910). 

33 City of Cairo for use of Robinson v. Sheehan, 173 Ill. App. 464, 469 (1912). 

So, too, in effect have held the Iowa and the Alabama courts: Scott v. Feilschmidt, 191 
Ia. 347, 182 N.W. 382 (1921); Ingram v. Evans, 227 Ala. 14, 148 So. 593 (1933). 

34 Veatch v. Derrick, 224 Ky. 332, 6 S.W. (2d) 279 (1928). 

3s Comm. for use of Williams v. Boles, 160 Ky. 775, 170 S.W. 170 (1914). 

3% Finney v. Shannon, 166 Wash. 28, 6 Pac. (2d) 360 (1931). 
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bond be maintained in the full amount required, with the result that if the 
surety has once paid a judgment on a particular bond, subsequent claim- 
ants can hold it only to the balance of its obligation, and so on. 

Thus in many of the states where official bonds are required, the legis- 
lative intent to afford compensation for official lawlessness is entirely nulli- 
fied or rigorously restricted. Between the injured individual who seeks 
redress and the public corporation whose servant committed the tort, 
there are interposed the law of suretyship and strict rules of statutory con- 
struction. The results are manifest. Instead of providing relief, damage 
is augmented.?’ 

For another, quite different reason, action on a bond is very inadequate. 
The surety in most cases is a great corporation. The plaintiff is an indi- 
vidual whose resources are scant—that one can frequently discover from 
the reports themselves, despite their factual incompleteness. A student, a 
minor, a woman, a transient, a local petty gambler or inebriate—these 
were plaintiffs in the above cases. The existence of a web of technicality 
to defeat recovery is itself some evidence of competent counsel at work 
over a long period of time, accumulating the benefits of the past experience 
of a large corporation doing a national business, and amply supplied with 
the instruments of defense, legal and financial.** 

It may be noted, in passing, that despite the recent growth of equity 


jurisdiction, an injunction will not be issued to prevent a threatened illegal 
arrest.*? Under the widest possible interpretation of the cases, the threat 


37In a number of states, provision is made for the reimbursement of an official who has 
successfully defended a suit arising from his employment. On the other hand, a private indi- 
vidual who has suffered injury must, under our system, bear the costs of litigation even though 
he wins the suit. 


38 E.g., in Kentucky, where a rather large number of such cases appear in the appellate 
reports, there seems to be a definite, progressive limitation of the value of the remedy as one 
technicality after another gained judicial approval, to block relief entirely in the later cases. 

39 Thus a New York court denied a petition for such an injunction on the ground that there 
were adequate remedies by way of habeas corpus and suit for damages. (Burch v. Cavanaugh, 
12 Abb. Pr. (N.S.) (N.Y.) 411 (1872) ). To the remonstrance that the city marshal was “of 
small pecuniary means,” the court replied that ‘the insolvency of a person who threatens to 
make an arrest cannot be ground for an injunction to restrain him.” In an earlier New York 
case (Wood v. City of Brooklyn, 14 Barb. (N.Y.) 426 (1852) ), an injunction was issued to 
restrain a threatened arrest for selling liquor. The grounds for relief were that the ordinance 
regulating such sale was void, and that the complainant would suffer an irreparable damage 
to a business which supplied a livelihood for himself and his family. But in a later decision, the 
New York court refused to enjoin an arrest where the sole basis for relief was irreparable 
loss to property. (Davis v. The American Society for the Prevention of Cruelty to Animals, 75 
N.Y. 364 (1878) ). The reason advanced was that a court of equity would be compelled to de- 
termine the legality of the arrest, and be required, therefore, to decide the guilt or innocence 
of the petitioner. This, the court stated (though with what soundness seems dubious) would 
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of an irreparable loss to property is an essential condition of such relief. 
Accordingly, as regards the overwhelming majority of persons who suffer 
false arrest, imprisonment and battery at the hands of police, preventive 
relief is precluded. We have noted the tendency to classify extreme abuse 
as mere colore officit. Here, poverty operates in like fashion to narrow even 
the theoretical availability of a remedy. The net result—the propertyless 
individual and the person most grievously injured by abusive police (are 
they not likely to be one and the same class of persons?) are quite without 
relief. This means, in turn, that they must continue to meet and bear offi- 
cial lawlessness. 

The conjunction of the various legal doctrines discussed and of the 
assumption regarding the pecuniary value of suit against police is such 
that potentially effective legal remedy, i.e. remedy against a financially 
responsible party, is very limited, and even here it is further restricted by 
numerous technicalities. 

This non-availability of potentially effective legal remedy is not the out- 
come of the law of arrest, or of the law of torts, but rather results from the 
dominance of other rules. Thus it is the law of municipal corporations 
which bars suit against the city, as does other public law bar suit against 
the state. Again it is the law of municipal corporations that almost every- 
where prohibits garnishment of the policeman’s salary. It is the law of 
suretyship that limits actions upon bonds. It is the law governing the issu- 
ance of injunctions that bars equitable relief for threatened false arrest. 
These bodies of rules have grown from diverse sources and in response to 
needs other than those arising from the problem of arrest or even that of 
police in general. Equally clear is the fact that there has been no deliber- 
ate intention to render rules impotent by restrictive technicality. With 
the rise of a professional police force and of an enormous body of diversi- 
fied substantive law, men have probed into this corpus juris for instru- 
mentalities that might be effective under the changed conditions. Integra- 
tion of the various lines of attack reveals the failure to solve the existing 
problem. 


mean that in such cases “the trial of offenders in the constitutional mode prescribed by law, 
would forever be prohibited.” The earlier case was distinguished upon the ground that there, 
since the ordinance was void, it was not necessary to determine the guilt or innocence of the 
complainant prior to issuance of an injunction (cf. Murphy v. Board of Police of New York, 
63 How. Pr. (N.Y.) 396 (1882) ). But in an Ohio case where a company sought, during the 
course of a strike, to enjoin the arrest of strike breakers brought into the city by the company, 
a federal court did not hesitate to determine that the men had committed no offense and that 
their arrest was therefore illegal. An injunction was accordingly issued against the Mayor 
and Chief of Police of Cleveland. (American Steel and Wire Co. v. Davis, 261 Fed. 800 
(1919) ). 
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II 


Rules take on significance when viewed in relation to the persons they 
affect and the situations to which they are applied. We turn therefore to 
several types of cases in which illegal apprehensions occur, and to another 
stage in the administrative process where the incidence of illegality is fre- 
quent. Emphasis has been placed upon illegal apprehension without a 
warrant.*® But arrest includes not only apprehension but detention as 
well.“ The rules prescribed are clear and specific: (1) the officer making 
the arrest must bring the arrestee before a magistrate, and (2) he must do 
this without delay.* 

Cases in the appellate reports are helpful in the further analysis of the 
problem. Not quantitatively so, of course, because they represent only 
the transactions of the highest tribunals. They cannot be taken as an in- 
dex of suits filed in the nisi prius courts. And these latter, even if known, 
no doubt represent but a small fraction of like torts committed by police. 
But appellate court cases are helpful not only as authoritative determina- 
tions of the rules, but even more, as descriptions of typical situations 
where abuse occurs. These situations in conjunction with the rules, ob- 
jectify important aspects of the contemporary problem of arrest. 

1. Drunkenness.—The Chief of Police of Cambridge, Massachusetts, 
found one Brock “in a public place in a state of intoxication, disorderly 
and disturbing the peace.’’*? He took him to the police station, held him 
there for a short time, and discharged him sober. Gray, J., held that the 
arrest was only “a preliminary step towards taking the prisoner before a 
court. The defendant .... having failed to do this, cannot justify the 
arrest.” Judgment for the plaintiff in the sum of three hundred dollars 
was affirmed. 

The Massachusetts statute was subsequently modified to provide that 
in cases of arrest of intoxicated persons, the officer “may” (instead of 
“shall,” as the statute provided at the time of the Brock case) make a com- 
plaint. Nevertheless, Ames, J., held that “may” and “shall’”’ were equiva- 
lent terms. The facts facilitated interpretation of the new statute as a de- 
parture from the old, for the officer did not imprison the plaintiff but re- 

# It is obvious that there can be and is illegal apprehension by officers acting with a war- 
rant. Indeed, violation of any of the rules governing arrest has like significance here. 


* It is a fine question whether in point of fact there can be apprehension without detention— 
i.¢., for a fractional period of time. The logical difficulty, however, is not a practical one. 

# See Bohlen and Shulman, Effect of Subsequent Misconduct upon a Lawful Arrest, 28 
Col. L. Rev. 841 (1928); Am. L. Inst. Code of Cr. Proc. §§ 6, 35 and 36 (1931); and Alexander, 
Law of Arrest, 81 ff. (1932). 


4 Brock v. Stimson, 108 Mass. 520 (1871). 





LAW OF ARREST IN RELATION TO SOCIAL PROBLEMS 355 


leased him on the way to the lock-up.“* Despite that and regardless of the 
statutory change, the court followed Brock v. Stimson on the ground that 
“the arrest intended [by the Legislature] is such as is incident to the serv- 
ice of legal process.’’45 

In a later Massachusetts case“ of like arrest, the fact that a severe flood 
occurred, and that no justice was available, did not cause the court to re- 
lax the rule. But the plaintiff requested his discharge from the jail, and 
the court held that if he intended thereby “to release any damages on 
account of a failure to make a complaint,” he was not entitled to recover.*? 

The above cases reveal the judicial insistence upon police work as purely 
ministerial. The rigor of this view is not lessened by the fact that the 
arrestee did not sustain any actual damage, or even that he may have 
benefited. In any event, the duty of the officer is to produce the arrestee 
in court.“ 

2. Vagrancy.—In August of 1918, E. E. Miller arrived in the town of 
Tehama, California. He had been there only a few minutes when the local 
marshal accosted him, and inquired as to his business. Miller stated that 
he was going to a neighboring city to get a job. The marshal offered him 


44 Phillips v. Fadden, 125 Mass. 198 (1878). 

4s A North Carolina court in a similar case of arrest for intoxication, and subsequent dis- 
charge by the officer, declared that: ‘The constable thus constituted himself the judge, jury, 
and executioner. This is the best description of despotism.’”’ State v. Parker, 75 N.C. 189 
(1876). 

It is, of course, held generally that intoxication is a proper ground for delaying the appear- 
ance in court. And it was so held even though the arrestee was sufficiently in possession of his 
faculties to be able to look after his rights. (Arneson v. Thorstad, 72 Iowa 145, 33 N.W. 607 
(1887) ). 

# Caffrey v. Drugan, 144 Mass. 294, 11 N.E. 96 (1887). 


47 The above are the general rules. But in 1891 Massachusetts passed a special statute to 
legalize release of persons arrested for drunkenness, without any appearance in court. (Mass. 
Gen. Laws 1921, c. 272, §§ 45, 46). Upon recovering from intoxication, the arrested person 
may make a written request to be released from custody. He must give certain information, 
and state also that he has not been arrested for drunkenness four times during the preceding 
year. The officer in charge must endorse his opinion of the probable truth of the statement; 
and a probation officer, after investigation must do likewise. The statute further provides that 
an officer shall not be liable for illegal arrest or imprisonment if the arrestee is so released at his 
request. In such a case, the Massachusetts court held that there was no liability, not only 
because of the statute but also because the plaintiff, by asking to be freed from an arrest with- 
out arraignment “impliedly waives any claim for damages which otherwise he might have had 
against the officer.” Horgan v. Boston Elevated Co., 208 Mass. 287, 94 N.E. 386 (1911). 

4® We find similar insistence in the middle of the 18th century. Thus: “.. . . a Constable is 
to remember, that he is to apprehend Offenders and not to determine Offenses; that being the 
Office of the Magistrate only, before whom every Prisoner taken into Custody for any Offense 
should be carried, in the Officer’s Justification, who cannot otherwise discharge him with 
Safety.” Fielding, Treatise on the Office of Constable 290-291 (1761). 
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immediate employment, and, it being refused, arrested him without a 
warrant, for vagrancy, and imprisoned him in the local jail for five hours. 
It happened, however, that Miller had $465 in his pocket—enough, at 
least, to employ counsel who recovered judgment for $450 for false im- 
prisonment.*? 

A somewhat similar type of case deals with the arrest of women sus- 
pected of prostitution. Thus in a Maine case such a woman was arrested 
as “‘an idle and disorderly person having no visible means of support.” On 
the evening of the same day a deputy sheriff released her at the request of 
her mother. Two weeks later she sued for false imprisonment, and recov- 
ered judgment for $100.5° 

3. Detention to facilitate investigation.—Two Boston policemen arrested 
a Cambridge resident who had for twenty-five years been engaged in the 
produce business and occasionally, also, in the business of buying and sell- 
ing railroad tickets. Suspecting that he had purchased a stolen ticket, the 
officers took him first to a railroad office, then to a city police station, 
where he was “booked” on the charge of “being a suspicious person.” 
After imprisonment for little more than an hour, he was released. The 
appellate court held that the trial judge erred in not instructing the jury: 
(1) that failure to take the arrestee before a court for examination without 
unreasonable delay made the defendants liable; (2) that the officers had no 


right to delay taking the arrestee before the court while they conducted an 
investigation ;* and (3) that the officers “had no right to discharge him 
from arrest without having taken him before the court.”5* It was held, 
too, that if an officer’s suspicions prove unfounded, he is not required to 
make a complaint, but he must none the less bring his prisoner before a 
magistrate.’ 


4 Miller v. Turner, 49 Cal. App. 653 (1920). Cf. Grossman, Who is a Vagrant in Cali- 
fornia?, 33 Calif. L. Rev. 506 (1935), and Ames, A Reply, 33 Calif. L. Rev. 616 (1935). 

8° Hefler v. Hunt, 120 Me. 10, 112 Atl. 675 (1921); cf. Pinkerton v. Verberg, 78 Mich. 573, 
44 N.W. 579 (1899)—an arrest for street-walking. Judgment for plaintiff was based chiefly on 
the ground that no offense had been committed in the officer’s presence; so too, in People v. 
Bush, 1 Wheeler Cr. Cas. 138 (N.Y. 1823). 

st As early as 1825 in a case where a felony had been committed and an officer sought to 
justify an imprisonment for three days on the ground that he was collecting evidence, the 
English court held that “the law gives no authority even to a justice to detain a person sus- 
pected, but for a reasonable time till he may be examined.” Wright v. Court, 4 B. & C. 596 
(1825). Cf. Harkness v. Steel, 159 Ind. 286, 64 N.E. 875 (1902). 

8? Keefe v. Hart, 213 Mass. 476, 100 N.E. 558 (1913). Numerous citations are given. 

53 A few decisions relax the rigor of the rule in one respect. As far back as 1816 in a nisi 
prius case (M’Cloughin v. Clayton & Riding, Holt (N.P.) 478 (1816) ) a constable arrested and 
searched the plaintiff, and then immediately released him. Bayley, J., held: “If the law gives 





LAW OF ARREST IN RELATION TO SOCIAL PROBLEMS 357 


Accompanying such illegal imprisonment is a whole series of abuses. 
Several studies give special attention to the practice of holding prisoners 
incommunicado,* and to that congeries of abuses known as the “third de- 
gree.” These practices do not necessarily coincide with failure to produce 
the arrestee before a magistrate. But they preponderate in that direction. 
Judicial proceedings result in the appearance of defense counsel. The pris- 
oner is definitely known to be in the custody of the police. Habeas corpus 
can therefore be effective. Other legal guarantees also operate to afford 
some measure of protection; pro tanto they increase the difficulties of 
sweating to induce confessions. In short, the whole level of official activity 
is apt to be modified, once the defendant sets his foot in court. Thus arrest 
without a warrant followed by imprisonment and delay or failure to bring 


the arrestee before a magistrate is the likeliest area for “official lawless- 
ness.’’Ss 


4. Arrests on behalf of foreign jurisdictions —Quite a different problem 
is revealed by cases dealing with the arrest of supposed fugitives from jus- 
tice. In such a case a Minnesota sheriff arrested a transient upon receipt 
of information from officials of McHenry County, Illinois, relating to the 
larceny of horses, and describing the thief. The arrestee was imprisoned 


a constable the right to apprehend on suspicion upon a reasonable charge of felony, it would be 
an absurdity if (upon finding the suspicion groundless) he was precluded from discharging the 
prisoner out of his custody.” (Id., at 481.) The M’Cloughin case was discussed by the Maine 
court in Burke v. Bell, 36 Me. 317 (1853), and interpreted to apply only where an arrest was 
made upon suspicion without a warrant, and the suspicions vanished shortly thereafter (i.e., 
a reasonable time within which delivery to a magistrate must be made in any event). But a 
later Maine case (Therriault ef al. v. Breton, 114 Me. 137, 95 Atl. 699 (1915) ) carried the 
exception much farther. The plaintiff was arrested for the supposed theft of a pig; but next 
day the pig was found. The owner refused to sign a complaint, and the plaintiff was discharged. 
The court distinguished between the duties of police officers in misdemeanors and in felonies. 
In the former they must take the arrestee before a court within a reasonable time. But in a 
felony case, the police have reasonable time to investigate, and if their suspicions then disap- 
pear, they may discharge the arrestee without incurring any liability. The Maine rule is a rare 
one, and unsupportable on general authority. Therriault v. Breton relied upon Burke v. Bell. 
That case, however, imposed liability. The M’Cloughin case was a release by the officer im- 
mediately after the apprehension. In the Therriault case the arrestee was placed in jail. The 
utmost leeway allowed would seem to be release immediately after apprehension without 
incarceration having taken place. But cf. Atchison, Topeka and Santa Fe Ry. Co. v. Hinsdell, 
76 Kan. 74, 90 Pac. 800 (1907). And cf. infra for discussion of the attempted distinction 
between “arrest” and “detention.” 

54 Leger v. Warren, 62 Ohio St. 500, 57 N.E. 506 (1900); State v. Condit, 307 Mo. 393, 270 
S.W. 286 (1925); People v. Cavanaugh, 246 Mich. 680, 225 N.W. so1 (1929); State v. Scar- 
borough, 167 La. 484, 119 So. 523 (1928). 

55 See National Commission on Law Observance and Enforcement, Report on Lawlessness 


in Law Enforcement 201-204 (1931); and the Am. Bar Ass’n Report of the Comm. on Lawless 
Enforcement of Law (1930). 
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for five days while the Minnesota sheriff awaited the Illinois requisition 
for extradition. None having arrived, he released the arrestee who had not 
been brought before any magistrate. The court held that such imprison- 
ment for five days was, as a matter of law, unreasonable and that the jury 
should have been so instructed.” 

In a New York suit for false imprisonment, it was shown that the Syra- 
cuse police department had received information by telephone from Buf- 
falo officials to the effect that a passenger on a Syracuse-bound train was 
wanted for burglary. An arrest, following the description given, was made 
that night. The arrestee was released the next afternoon without having 
been brought before a magistrate. The policemen sought to escape liabil- 
ity upon the ground that their duties ended when they delivered the pris- 
oner to their superior officer; also that they had not imprisoned the arres- 
tee for an unreasonable time. Both defenses were held insufficient.’ 

5. Inadequate administrative facilities—Finally there needs to be men- 
tioned a situation which seems to result from imperfect administrative 
machinery, aggravated in some cases, apparently, by gross negligence or 
spite. Perhaps the most extreme case reported, occurred in Vermont in 
1895. The plaintiff was arrested for perjury on a warrant issued by the 
county court. The court had adjourned when the plaintiff was taken into 
custody. He was thereupon locked in the county jail and imprisoned for 
six months until the states attorney ordered his release.5* The court held 
that the states attorney had such power “‘if in his judgment, the adminis- 


86 Cochran v. Toher, 14 Minn. 385 (1869). 


s7 “A police officer should have no discretionary power to hold suspected persons under 
arrest ....” said the court. Davis v. Carroll, 172 App. Div. 729, 159 N.Y.S. 568 (1916). 
A citizen of Alabama was traveling through Georgia where a sheriff thought he recognized him 
as an escaped Louisiana convict. He arrested and imprisoned the supposed fugitive for several 
days until a Louisiana official arrived and determined that the arrestee was not the escaped 
felon. No warrant had been taken out. The Georgia court reversed judgment for twenty- 
five dollars, stating, with considerable warmth, that the case was not one for mere nominal 
damages. (Potter v. Swindle, 77 Ga. 419, 3 S.E. 94 (1887) ). 

58 Kent v. Miles, 68 Vt. 49, 33 Atl. 768 (1895). 

Cf. as to London over a century ago—“Does it ever happen that a person is kept under 
charge all night, in consequence of there being no magistrate in attendance to receive the in- 
formation against him? It is possible such a thing may have happened, but I do not know 
of any instance of it within my own recollection.” Chief Clerk at Bow Street Court in the Re- 
port on the Police of the Metropolis 48-49 (1816); also cf. id., at 70. 

And for a contemporary New York practice as to youths, see the Report of the New York 
Crime Commission (1931) at 181, showing that “an appreciable number of cases were held 
longer than the required period”—i.e., longer than until the morning after the arrest. The 
condition of the New York “bull pen” described in the report, would give penologists food for 
thought as to the rate of progress. 
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tration of justice required it.’”” But the decision overruling the plaintiff’s 
demurrer to the sheriff’s plea was affirmed.” 


III 


The abuses evidenced by the reports might be condoned if they were in- 
frequent; not, indeed, on principle, but as cases falling within an inevit- 
able margin of human fallibility. The seriousness of the problem increases 
as the number of abuses mounts. Of major importance, therefore, is the 
frequency of the illegal practices described. 

On many phases of criminal law administration, statistics are available, 
and, occasionally, in abundance. Careful sifting of the data leads fre- 
quently to very significant results. But suppose it is desired to investigate 
such a very important phenomenon as the number of persons arrested and 
discharged by police without being brought before a judge. A mere hand- 
ful of cities publish such records, and it is generally impossible for anyone 
—even the police themselves—to know what is going on in this regard.” 

Notable exceptions are the reports of Boston, Detroit and Los Angeles. 
In Boston, approximately 3,500 “suspicious persons” were arrested each 
year during 1928-1933. Practically all of them were discharged by the po- 
lice without any appearance in court. During the same period an average 
of 476 persons were arrested for “disorderly conduct.” All of them were 
released by the police without appearance in court. The Police Commis- 


sioner’s Reports reveal similar practices for twelve other charges— 


589 The problem is related to that of long incarceration pending the grand jury or the trial 
court. These are, of course, cases of legal imprisonment. Apparently there is no call to provide 
compensation, regardless of the length of such imprisonment and of the fact that the arrestee 
is subsequently discharged or found not guilty. 

We have indeed made some progress in the past century and a half. E.g., “inasmuch as 
no provision is made for them, but bread and water, and the difficulty, if not the impossibility, 
of obtaining admission for their friends to see them, renders it a melancholy and dangerous 
situation, and appears to us contrary to the principle of our happy Constitution, which has 
wisely provided that no punishment ought to take place till after conviction.” The Present- 
ment of the Grand Jury for the County of Middlesex. From Fifth Edition of An Impartial 
Statement of the Inhuman Cruelties Discovered: in the Coldbath-Fields Prison, etc., London, 
page 7 (about 1800). 

Cf. Knight v. Baker, 117 Ore. 492, 244 Pac. 543 (1926) (where the plaintiff was imprisoned 
for 17 days without any commitment, warrant, examination by court or charge filed against 
him); Greene v. Kennedy, 46 Barb. (N.Y.) 527 (1866) (such imprisonment for 8 days); Ander- 
son v. Beck, 64 Miss. 113, 8 So. 167 (1886) (where an imprisonment for 30 days seems to have 
been motivated purely by spite). 

Cf. Am. Bar Ass’n Comm. Rep’t, op. cit. supra note 55, at 4, and citations there given. 


6 Here, assuredly, is revealed the need to have an independent governmental agency com- 
pile and publish police statistics. 
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the figures rising into the hundreds annually in the case of “Runa- 
ways.” 

Arthur E. Wood made a study of arrests in Detroit. He found that 
from 1913-1919, 186,662 males were arrested upon all charges. Of these, 
47,197 Or 25.2 per cent. were discharged by the police “‘without recourse to 
the courts.” During the same period, 40,493 females were arrested; and 
12,767 or 31.6 per cent. were thus discharged by the police. In 1928, 56,- 
681 persons, male and female, were arrested; and of these, 12,696 or 22.3 
per cent. were discharged by the police. 

The 1932 Detroit Police Report shows that for the Part I offenses of the 
Uniform Classification, 893 persons were released by the police and 4,426 
were prosecuted. For the Part II offenses, 2,055 persons were released by 
the police, and 17,995 were prosecuted.** In addition, 20,510 persons ar- 
rested for drunkenness were released by the police in that year;*4 and 
apparently the same treatment was accorded 24,962 persons “detained for 
investigation.”” The ratios of the number of persons prosecuted (for Part I 
offenses) to those released by police were: for 1913-1919—2.62+; for 
1928—1.51+ and for 1932—4.95+. 

The 1932 Los Angeles Report shows many persons “released,” appar- 
ently by the police without order of court. Most numerous are those re- 
leased for robbery (1,399), burglary (1,027) and theft or larceny (790). 
For drunkenness, only 46 are reported “released”’; for disorderly conduct, 


118, and for vagrancy, 113. The total number “released” in 1932 was 4,837. 

The reports from these three cities shed considerable light on the police 
practices in question. In Boston, the cases of drunkenness bulk largest in 
the figures for arrestees released by the police. But such release as regards 
drunkenness, if in accord with a special statute, is legal in Massachusetts. 
Together with “disorderly conduct” and “suspicious persons,” they con- 


* For drunkenness, approximately 35,700 persons were arrested each year, 1928-1933, of 
whom an average of about 23,000 were released at the station. But as shown in note 47 supra 
this practice as regards drunkenness has been legal in Massachusetts since 1891. 


6 21 J. Crim. Law and Criminology 168 (1930) . 6 Table V. 


64 Detroit has since 1914 (excepting 1919-1925) applied the so-called ‘golden rule”’ of re- 
leasing drunken persons when sober “without the necessity of going to court.” From 1928 
through 1932, over 20,000 persons have been thus treated annually in Detroit. (Detroit Police 
Department Reports, 1931 and 1932.) 

Cf. “About two-thirds of the men arrested for drunkenness are dismissed by the Police, 
after sobering up, and are not taken into court.” Kitchelt and Farrow, Report on a Minor 
Survey of the Administration of Criminal Justice in Hartford, New Haven, and Bridgeport, 
Connecticut, 17 J. Crim. Law and Criminology 375, 398 (1926). 


*s Cf. supra note 47. But Massachusetts is apparently unique in this regard. Hence the 
conclusions reached below as to the nation are not materially affected. 





LAW OF ARREST IN RELATION TO SOCIAL PROBLEMS 361 


stitute the overwhelming majority of the cases thus treated. In Detroit, 
the cases of “drunkenness” and “detained for investigation” are also the 
largest by far. But Detroit also reports substantial figures for many other 
offenses, including the major ones. The Los Angeles report shows a 
spread of such cases throughout the classification, with marked concentra- 
tion in the offenses against property. As noted, relatively few cases are 
reported for drunkenness and the other categories that comprise the bulk 
of cases similarly treated by the police in Boston and Detroit. This dis- 
parity in records, the nature of these offenses, and available national sta- 
tistics regarding them” suggest that the Los Angeles department does not 
record such cases; so, too, as regards the major offenses in Boston.® It is 
possible, of course, that in these cases the police invariably bring arrestees 
before a magistrate (or that the arrestees have given releases), just as it is 
possible, though much less so, that the Los Angeles police act likewise in 
cases of drunkenness, disorderly conduct, and vagrancy.” 

What national statistics are available? The Uniform Crime Reports 
state the number of offenses “cleared by arrest.’ They also report the 
number of persons “charged,” i.e. held for prosecution, and the number of 
“offenses known to the police.” But several persons may have committed 
one offense. One person may have committed several offenses. Obviously, 
unless we know, in addition to the above, the number of arrestees, it is im- 
possible to know how the police operate—whether they make one or a dozen 
arrests before a suspect is held for prosecution and an offense is “cleared.” 

The Uniform Crime Reports for 1934 represent a very important ad- 
vance. The first attempt was there made to publish national statistics 
showing the number of persons arrested and released by the police without 
being turned over for prosecution. But the compilation is grossly inadequate: 


% Cf. “During this seven-year period, 32,786 men were arrested on the charge of being dis- 
orderly persons Of this number 67 per cent were discharged by the superintendent of 
police after being held from a few hours to a few days.” Arch Mandel, Analysis of Arrests and 
Police Court Cases in Detroit, 11 J. Crim. Law and Criminology 413 (1920). 

% Infra, p. 362. 

8 Cf. The Cleveland Crime Survey reports (p. 236) that of every 1,000 felony arrests, 127 
are disposed of by the police. 

6° E. J. Hopkins gives figures for releases by the police for Denver, Detroit, Los Angeles, 
New York and St. Louis. For St. Louis, he shows 86.2 per cent. of the number arrested for 
major offenses, released by the police—which seems very questionable. Hopkins, Our Law- 
less Police 84 (1931). 

7 Meaning by “cleared” merely that arrested suspects are held for prosecution. Note the 
definition in the Uniform Crime Reports: “Under the system of uniform crime reporting an 
offense is treated as cleared by arrest when the offender (sic!) is apprehended and held or 
turned over for prosecution.” 
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In quite a large number of instances [of cities reporting] no entries were made. . . . . 
In some instances definite statements were made on the reports that no records were 
maintained regarding such individuals, while on others there were no entries at all, or 
entries were limited to the three classifications pertaining to violations of motor vehi- 
cle and traffic laws.” 


Such reports were disregarded. We are not told how many there were, 
nor what distribution of population or cities they represented. But for 
cities under 10,000 in population, such reports were tabulated even if the 
entries of the persons released were limited to traffic regulations. The 
given tabulation is based upon reports from 309 cities, with an aggregate 
population of 11,195,920. The potential importance of even these records 
sharply diminishes when we note that of these cities, only 16 have popu- 
lations in excess of 100,000.77 One hundred sixty-seven, almost three- 
fifths, are from towns under 10,000. Where the problem is most acute, we 
are least informed.” 

The incompleteness of the data imposes sharp limitations. Sufficient is 
set forth, however, to indicate an enormous extent of illegal police prac- 
tices. In some instances the data reveal the existence of acute problems— 
notably as regards “suspicion,” drunkenness, gambling, prostitution, va- 
grancy, assaults, crimes against property, and traffic violations of all sorts. 
In some instances (though not for all population groups), especially for 
gambling, “suspicion” and drunkenness, more arrestees were released than 
held for prosecution. In several other instances of the offenses noted, the 
number of persons released by police fell only a little short of that held for 
prosecution. A rough generalization on the basis of existing national sta- 
tistics, is that, for many offenses, one of every three persons arrested is re- 
leased by the police without being brought before any judicial officer.” 


™ Uniform Crime Reports, 1 Quart. Bull. 23 (1934). The statistics are for 1933. 


” But 43 cities, each with a population in excess of 100,000, reported persons held for prose- 
cution. 


73 For 1934 (Table 15, 1 Quart. Bull. (1935) ), the above statistics were continued, this 
time for 453 cities, total population, 13,339,695; 19 cities with populations, each, in excess of 
100,000 and 236 cities or 52 per cent under 10,000 populations. 


74 The total number of persons arrested and released by police in 1933 was 311,877 (Table 
14). The population represented is about one-eleventh of the total American population. On 
the basis of a very crude calculation (on the one hand very conservative since only 16 cities 
above 100,000 population are included; on the other hand deductions would have to be made 
for such situations as the Massachusetts drunkenness cases where a special statute exists), 
it appears that approximately three and one-half million illegal arrests and imprisonments 
were made in the United States in 1933. Obviously both the statistical and necessary support- 
ing data are so incomplete as to make the above estimate little more than conjectural. But for 
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IV 


The above statistical data supplement the appellate court cases previ- 
ously examined. Even if many of the data be heavily discounted, it is 
apparent that the violations described there and others noted immediately 
above, constitute enormously widespread and frequent illegal practices by 
police. The two types of data combined make it possible to visualize cer- 
tain typical activities of a large class of public servants, and to arrive at 
important conclusions regarding the efficacy of the rules designed to afford 
protection against them. 

None the less there has been considerable growth in law designed to in- 
crease the protection of society by officials. Thus recent statutes have 
enormously enlarged the rights of officers to arrest without a warrant. 
Principally, these enactments have brought within the area of legal arrest, 
a vast number of misdemeanors which were not breaches of the peace at 
common law, and hence not subject to arrest without warrant even though 
committed in the presence of an officer.” Without statutory provision, 
courts have occasionally held that an offense is a felony in order to legalize 
arrest without a warrant, despite the otherwise unvaried interpretation of 
the same offense as a misdemeanor.” 


the present purpose, any minimum estimate appears to be so tremendous as to constitute the 


aggregate of such cases a serious problem. Thus: 
1933 1934 

7885.6 

3956.4 

11, 842.0 
33-5 Px. 
69.6 p.c. 66.5 p.c. 
Source: Tables 12 and 14, Uniform Crime Reports, 1 Quart. Bull. (1934). 
Tables 14 and 15, Uniform Crime Reports, 1 Quart. Bull. (1935). 

78 The English statutes are summarized by C. E. H. Moriarty, Police Law 15-20 (1934). 
Cf. Maitland, Justice and Police 119-121 (1885). Similar provisions are common in the states, 
though many of them still retain the troublesome distinctions between felony and misdemeanor 
even when the offense is committed in the officer’s presence. 


% An apt illustration is provided by two Michigan cases. In Drennan v. The People, 10 
Mich. 169 (1862), a police officer sought to arrest without a warrant a person charged with 
theft of a pair of gloves. For force used in effecting the arrest, he was later convicted of assault 
with intent to murder. A Michigan statute provided that: “The term felony when used in 
this title, or in any other statute, shall be construed to mean an offense for which the offender, 
on conviction, shall be liable by law to be punished with death, or by imprisonment in the 
State prison.” It was held by a divided court that this clause applied only to statutory offenses. 
The fact that petty larceny was punishable neither by death nor by imprisonment in the State 
prison did not mean that the offense was not a felony. The clause in no way affected common 
law felonies. Thus the court assumed that petty larceny was a felony at common law. (But cf. 
Campbell’s, J., dissenting opinion in the Drennan case; also the writer’s discussion of petty 
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Furtherance of public security is also illustrated by cases dealing with 
the effect of illegal arrest upon the jurisdiction of the court which tries the 
person thus arrested. A leading case is Ker v. Illinois.”7 Ker was wanted 
in Illinois upon charges of embezzlement and larceny. He was located in 
Lima, Peru. Henry G. Julian, armed with a governor’s requisition and a 
presidential warrant was sent there to arrest him. But he did not present 
his documents to Peruvian authorities. Instead, he forcibly seized Ker and 
carried him on board the U.S. S. Essex, where he kept him prisoner until 
the vessel arrived at Honolulu. There Ker was transferred to another ves- 
sel and brought to San Francisco. Before his arrival, the Governor of Illi- 
nois had made requisition upon the Governor of California for his delivery 
as a fugitive from justice, and the Governor of California had entered his 
order for the surrender of the prisoner. Upon the latter’s arrival at San 
Francisco he was immediately placed in the custody of an official from 


larceny in Theft, Law and Society 298-301 (1935) ). The right to arrest without a warrant 
was said to be “derived from the common law, and not from the statute.” Accordingly, no 
legislative change in the punishment of an offense could affect the right to arrest as defined by 
the common law. A new trial was therefore granted the officer. 

In 1885 Chief Justice Cooley was asked to depart from the rule laid down in the Drennan 
case. In the case before him the defendant had been convicted of murder of a policeman who 
sought without a warrant to make an arrest for petty larceny. Obviously, if the offense was a 
misdemeanor, the arrest was illegal and the defendant was within his rights in resisting even 
to the point of committing a homicide, if reasonably necessary. Cooley, C. J., suggested that 
the offense might in fact have been larceny from a store. In any event, he refused to set aside 
the rule in Drennan v. The People. (“. . . . it may be doubted if the good of society requires 
that the right to arrest without warrant should depend in cases of larceny upon the value of 
the property stolen.””). The conviction of the defendant for murder of a policeman was upheld. 

Cf. State v. Grant, 79 Mo. 113 (1883), where a conviction for murder of a policeman was 
upheld. The policeman sought to arrest without a warrant, two men carrying a bucket of 
butter at night, which apparently had been stolen the day before. 

On the other hand, it must be recognized that the right forcibly to resist arrest without a 
warrant in cases of misdemeanors, and the rule against the officers’ use of weapons in such 
cases sometimes operate to render such (illegal) arrest both difficult and hazardous. But these 
rules must also be judged in the light of their actual operation, e.g., with reference to effective 
remedy for violations. In addition to the above, cf. Wakely v. Hart, 6 Binney (Penn.) 316 
(1814), where there was an arrest without a warrant, and the defense was that the charge 
(receiving stolen property) was a misdemeanor. The court held: “Receiving stolen goods... . 
is an offense which approaches very near to a felony, and its effects are more pernicious than 
the felony itself, for if there were no receivers there would be but few felonies,” etc. Would 
the court have argued thus in a prosecution for receiving stolen goods? And cf. Rohan v. 
Sawin, 5 Cush. (Mass.) 281 (1850), and Franklin v. Amerson, 118 Ga. 860, 45 S.E. 698 (1903). 

Evidence that the plaintiff might have been arrested for another cause is admissible in 
mitigation of damages. Note, 4 Rocky Mt. L. Rev. 235 (1932). And a policeman making an 
arrest under a void warrant, can reduce the damages in a suit against him by showing that he 
had reasonable ground to believe that the plaintiff had committed a felony. Newburn v. 
Durham, 10 Tex. Civ. App. 635, 32 S.W. 112 (1895). 


77 119 U.S. 436 (1886). 
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Illinois. He was later tried there and found guilty of larceny. The Su- 
preme Court held that “due process of law” applied to the trial of a case, 
not to previous proceedings. That disposed of the kidnapping of Ker in 
Peru. In similar vein, it was held that as regards the illegal extradition 
from California, he should have sought relief by way of habeas corpus. The 
Illinois conviction was therefore affirmed. But Mr. Justice Miller felt im- 
pelled to add that the decision did not leave Ker or the government of 
Peru without remedy. Peru could, under its treaty with the United States, 
demand surrender of Julian upon a charge of kidnapping. Ker could sue 
Julian for trespass and false imprisonment, “and the facts set out in the 
plea would without doubt sustain the action.” But as to recovery of “a 
sufficient sum to justify the action,” the only difficulty which occurred to 
Mr. Justice Miller was that this “would probably depend upon moral 
aspects of the case, which we cannot here consider.’’”* 

The analogy of the rules admitting evidence illegally acquired is appar- 
ent. But whereas there authority is divided, here the rule is practically 
universal that “‘it [is] immaterial . . .. whether [he] had been arrested legally 
or illegally, or arrested at all, before the complaint was made.’’”? The only 
limitation on the rule permits the raising of objections prior to trial. But 
that is of little value since it is permissible to re-arrest the defendant imme- 
diately upon his release.*° At his trial, evidence acquired by illegal im- 
prisonment and “third degree” methods, short of amounting to a confes- 
sion, is generally admissible. 

The spread of statutes bringing numerous offenses within the area of 
legal arrest without a warrant, the decisions of courts construing certain 
offenses, normally misdemeanors, as felonies, for the purpose of arrest, the 
rejection of the manner of arrest, however illegal, as irrelevant to the juris- 
diction of the court which tries the arrestee, the introduction of evidence 

78 In a New York case where the court held that “a conviction should not be set aside be- 
cause the defendant was illegally arrested,” they were careful to add that: “This rule does not 
deprive the defendant of the benefit of the provisions of the law relating to arrest. If it turns 
out that he is illegally arrested he has his remedy in action for false imprisonment.” People v. 


Park, 156 N.Y.S. 816, 92 Misc. 369 (1915). Thus have judges quieted their consciences—while 
attaining what they regarded as the major objective. 

77 Commonwealth v. Conlin, 184 Mass. 195, 68 N.E. 207 (1903). The doctrine has been 
applied to administrative officers in certain cases—with very interesting results. Thus in a 
California case, a woman was illegally arrested, then examined by a physician connected with 
a city health department, who found her to be afflicted with a contagious infection, and (under 
a statute) ordered her to be quarantined and treated. The entire proceedings were sustained by 
the court. Application of Johnson for a Writ of Habeas Corpus, 40 Cal. App. Rep. 243 (1919). 

8e The authorities are collected in Note, 38 Harv. L. Rev. 114 (1924); Note, 24 Mich. L. 
Rev. 192 (1925); Note, 25 Mich. L. Rev. 193 (1926); Vorhees, The Law of Arrest 185-6; 4 
American Digest § 143 (1898). 
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secured, in part, as a result of illegal arrest—all of this expansion of legal 
doctrine reveals numerous efforts to provide protection by police against 
socially dangerous persons by facilitating their apprehension and incarcer- 
ation. Clearly this does not mean that either rules or practices or both, 
adequately afford protection. Indeed, the contrary is all-too-probable. But 
it does mean—if one has an eye to increase in actual security rather than 
to mere cumulation of rules—that the problem is much too complex in a 
culture such as ours, to be successfully dealt with by reforms directed sole- 
ly at one aspect of the social need.* 

Such disparity between rules and practices as that described, may be 
regarded as symptomatic of difficult social problems. In this view, the 
practices result, in part at least, from inadequate legal provision for coping 
with the social need. 

No doubt the problem of safeguarding the normal population from the 
subnormal and maladjusted is, under present conditions, tremendously 
acute. As between strict adherence to outmoded rules, and practices at 
odds with such rules, the latter may well be the lesser evil. But that alter- 
native, as a deliberate policy, cannot in a society constructed upon law, be 
a permanent one. In relation to such an hypothesis, at any rate, is the 
above discussion relevant. Neither condemnation of police practices, in 
themselves, nor reaffirmance of “individual rights” is here involved. 
Rather the problem is analogous to those resulting from the social condi- 
tions consequent upon the Industrial Revolution. Those problems focus- 
ing on the differentiation of official from lay right, and disclosing the ex- 
pansion of the former, can be analyzed in terms of the clash between the 
demand for security and opposing forces designated as “political values.” 
Similarly, here and now, we have to deal with an inter-play of forces which 
operate upon a balance as delicate as it is potent. 

In the contemporary problem, lay enforcement of the law—as regards 
arrest—recedes. We deal almost entirely with officials. We deal with offi- 
cial practices at odds with official rights. We note pressing social problems 
that call forth such violations of the rules—not as sporadic, occasional acts 
but as habitual, organized, even publicly approved. We note unfortunate 
consequences of the disparity between practices and rules. We are led, 


&« The above analysis is in certain respects a simplification (necessary for the purposes in 
hand) of vastly more complex phenomena than appear. The processes that may be viewed as 
tending respectively towards protection by and protection against a professional force, are 
reciprocal ones. Official practices, as responses to the stimuli of social need, constitute one 
phase of the problem. The other relates to the theory noted in the writer’s historical discussion 
of arrest, op. cit. supra note 1, regarding the tendency of official practices to become law. In 
that connection see the writer’s suggestions for reform, infra. 
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thence, to a search for norms that will meet the new needs—social and 
political. 

Legality of arrest hinges most frequently upon the discharge of duties 
after the apprehension of the arrestee. Traditional legal duty calls for ap- 
pearance before a magistrate. But traditional treatment of the bulk of the 
cases described is recognized as futile. Changed mores, realization that 
large classes of persons (generally recognized as obnoxious because of their 
status rather than because of any serious social damage done) are not dan- 
gerous, combined with the persistence of laws enacted for a medieval, 
rural, static society—these have produced the problems that perplex con- 
temporary officials. The incidence of some of these problems was de- 
scribed in the above analysis of appellate court cases and statistical data. 
It remains to consider them briefly in relation to the social purposes in- 
volved, and with a view to indicating avenues to a sounder manipulation 
of social and legal instrumentalities. 

1. Drunkenness.—The widespread and frequent practice of arrest and 
release without appearance in court in such cases, undoubtedly has a long 
history. It is much older than the Boston Police Report of January, 1851, 
which recites that “persons arrested for drunkenness . . . . were detained 
until sober and then discharged.”’ Arrest of drunken persons consumes a 
large part of the time and energy of police officers. In 1890, Mr. George 
W. Hale of the Lawrence, Massachusetts, Police Department, compiled 
some very interesting statistics from questionnaires sent to the police of 
about 250 American cities. In many cities he found that the vast majority 
of all arrests was for drunkenness. The maximum incidence of such arrest 
was in a group of cities where the percentages ranged from eighty to 
eighty-six per cent. of all arrests.*? Hence the problem of more efficient 
expenditure of police energy is acute at this point. 

The statistics on such arrests and releases bear eloquent testimony to 
the shortsightedness of the policy pursued. No doubt the same persons 
are arrested time after time. In many cases the records extend over a long 
period of years, and show an incredibly large number of arrests, suspended 
sentences, fines and brief incarcerations. Such “treatment” serves no pur- 
pose other than to facilitate re-arrest—and upon the same charge. These 
persons and similar delinquents, both before and after sentence, crowd the 
jails to such an extent that the prisons burst from over-population, and 
courts are driven to modify their treatment of more serious offenders. 


8 Ratio of Arrests for Drunkenness to Total Number of Arrests: Key West, Fla.—.86; 
Oil City, Pa.—.84; Pottsville, Pa—.81; Battle Creek, Mich—.80; Jacksonville, Fla.—.80. 
Source, Table D., Hale, Police and Prison Cyclopedia 165-8 (1892). 
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The necessary objectives for reform are clear: (1) removal of serious 
conflict between rules and practices; and (2) the adoption of a socially in- 
telligent policy of treating such delinquents. In the formulation of this 
policy it would be necessary to consider: (a) the types of offenders, who 
are usually the victims of an inferior economic status** and/or of alcohol- 
ism or other disease; and (b) the fact that these offenders do not arouse 
strong public emotion, and that hence it is possible to treat them in any 
manner dictated by available knowledge and desired social ends.*4 

2. Vagrancy, “suspicious person,” “having no lawful means of support.” 
Historically, the purpose of these laws was to do what they purported to 
do. Having no lawful means of support ran counter to the mores of simple, 
rural societies.*®s Far back into Anglo-Saxon society are found dooms 
against begging and vagrancy. From then up to the present time, a tor- 
rent of legislation has prescribed traditional punitive treatment. And the 
number of homeless, propertyless, misfit and irresponsible persons has 
swelled into the many thousands.® 

Yet these laws remain upon our statute books in their traditional form.*’ 
Change in mores has resulted only in the same crude practice that charac- 
terizes the handling of drunkenness cases. Every large city has thousands 
of homeless, unemployed men and women who persist in getting into the 
way of police officers. The police operation is one of very superficial pro- 
phylaxis—an overnight removal of these unsightly elements from the city 
streets.** The utter impotence of this class of arrestees is ample guarantee 


83 This is probably a constant factor. The well-to-do inebriate rarely falls into the hands of 
the police. 

4 Hospitalization, suitable detention homes, and contact with social service agencies seem 
obvious avenues for reform. For an example of arrests and detention to provide thorough 
treatment, see Dietzler, Detention Houses and Reformatories as Protective Social Agencies 
in the Campaign of the United States Government Against Venereal Diseases (1922). 


§s As to treatment of vagrants in 1800 under the most abominable prison conditions im- 
aginable, see An Impartial Statement of the Inhuman Cruelties Discovered in the Coldbath- 
Fields Prison, supra, note 59, at 12-13. 

% For a most interesting book, see Ribton-Turner, A History of Vagrants and Vagrancy 
(1887). A long list of statutes starting from the Anglo-Saxons in 673 is appended, pp. 675-697. 

Cf. Ferri, Criminal Sociology 261-4 (1917); and John Adolphus, Observations on the 
Vagrant Act (1824). 


87 See Mass. Gen. L. 1921 c. 272, §§ 53, 54, 63, 64, 66; Vol. 2, § 53 especially reads like a 
chapter in Elizabethan times: “Rogues and vagabonds, persons who use any juggling or un- 
lawful games or plays, common pipers and fiddlers, stubborn children, runaways, common 
drunkards, common nightwalkers, both male and female, etc.” Cf. Cal. Stat. 1929 c. 35, § 1; 
3 Callaghan’s Ill. Stats., 1924 c. 38, par. 606, no. 270, pp. 2676-7. 

88 Edith Abbott gives a long list of the behavior brought under the disorderly conduct 
charge in Chicago—including many such as: “2012, no home, discharged’’; ‘“‘pool room raid, 
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that they will not employ attorneys or otherwise annoy the police. The 
same observations made above, as to the necessary directions for reform 
in drunkenness cases, apply here with even greater force. Indeed, it is be- 
coming more and more apparent as medical, psychiatric and criminologic 
knowledge increases, that the vagrant, the drunkard (frequently a chronic 
alcoholic), the drug addict, the prostitute, the petty thief and others, 
should be separated in theory as well as in practice, from the truly crimi- 
nal, and given treatment according to their needs. 

Recently such statutes have been used to harass notorious criminals 
whom it is impossible to convict for major offenses. The utility of va- 
grancy statutes and related laws making it criminal to have “no lawful 
means of support,” was pointed out in 1915 by the Chicago City Council 
Committee on Crime.*® Since then many cities have resorted to these laws 
to arrest repeatedly, to punish, and thus to expel criminals from their 
jurisdictions.” 

Finally, these statutes are frequently used to assist the police in their 
investigation of serious crimes. They may desire information and arrest a 
“suspicious person’ in order to interrogate him. They may arrest a num- 


discharged”; “‘2012, sleeping in wagon, discharged”; “2012, sleeping in alley, drunk, dis- 
charged”; “‘2012, out of work, 1 month, probation 6 months; F. W. for sleeping on the prairie 
because he had just got a job and had no other place to go that night.” Recent Statistics Re- 
lating to Crime in Chicago, 13 J. Crim. Law and Criminology 338-9 (1922). 

89 Pp. 170-172. The Committee pointed out that ordinarily the charges were “disorderly 
conduct,” which resulted in a small fine or complete discharge. Under the vagrancy law, sen- 
tence of six months imprisonment was possible. 


9° F..g., “Mayor Hague yesterday gave the formula that he said had been effective in frus- 
trating racketeers: ‘Don’t wait for a complaint against him. Jail him and keep jailing him 
until he leaves town In Jersey City, the police bear the brunt. They don’t wait to see a 
crime committed. They don’t wait for a complaint. When a gangster or racketeer shows up, 
we lock him up under the Discrderly Persons Act. There’s no bail. He gets ninety days. When 
he gets out and persists in hanging around, we give him another jail dose. We keep that up 
until he departs.’”” N.Y. Herald Tribune (about May 4, 1933). 

In New York City, until recently, only those consorting for unlawful purposes were pun- 
ished (§ 722). In February, 1935, the city magistrates began to apply § 877, an old vagrancy, 
law, against known criminals. N.Y. Times (Feb. 22, 1935). It is now the presumption that 
the purpose was unlawful. See People v. Pieri, 269 N.Y. 315 (1936). 

Cf. c. 793, 722, 11 Gilbert’s Ann. Cr. Code of N.Y. 1932, at 266a, and People v. Greenberg, 
142 N.Y. Misc. 681 (1932); People v. Sheehan, 142 N.Y. Misc. 679 (1932); the Mass. Stats. 
op. cit. supra note 87, § 68, and Commonwealth v. Ellis, 207 Mass. 572, 93 N.E. 823 (1911). 
Note how these statutes lump vagrants with thieves and pickpockets, e.g. Cal. Stat. 1929 c. 38, 
§ 1, no. 4. 

* For criticism of the offense “general suspicion” on the basis that no particular criminal 
act is thus alleged, see Stoutenburgh v. Frazier, 16 App. D. C. 229, 48 L. R. A. (D. C.) 220 
(1900); for like criticism of an indictment charging a person as a “‘peace breaker,”’ see Robisan 
v. Miner and Haug, 68 Mich. 549, 37 N.W. 21 (1888). 
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ber of suspects, and by a process of elimination, decide upon the guilty 
one.” Again, they may suspect someone of having committed a major of- 
fense, and fear that he will leave the jurisdiction before they can secure the 
evidence necessary to support a complaint.®? Or they may wish to compel 
such a suspected person to confess or to supply evidence against himself. 
The arrest is made for being a “suspicious person.”’** The problem is quite 
different from those involving drunkenness, vagrancy or prostitution. The 
difficulties confronting the police are many. But the need revealed by re- 
liance upon vagrancy statutes should not be met by such indirection. 

3. Illegal imprisonment pending investigation.—The practice of deliber- 
ate detention to facilitate investigation (quite apart from arrests upon 
“suspicious person” statutes), is by no means peculiar to American police. 
It is of frequent occurrence in England.*%* The report of the Royal Com- 
mission of 1929 states the reason for its continuance: “the police have to 
work very rapidly very often.” Sir Archibald Bodkin, Director of Public 
Prosecutions insisted that there was a sharp distinction between detention 
and arrest. A person detained: “‘is not treated as a prisoner; he is not put 
in any cell; he waits in a waiting room . .. . he has a room and bed there; 
.... the Police . . . . treat them well, they feed them well.”” The detention 
lasts two or three days, never more than four. But the Commission re- 
jected Sir Archibald’s view that detention differed from arrest. A person 
“requested” to accompany an officer to a station to be “detained’’ there, 
invariably complied. Although placed in a waiting room, a detained per- 
son would not be permitted to leave the station. Yet there is neither stat- 
ute nor regulation authorizing such detention.*’ On the continent, how- 


% Cf. Report of the Royal Commission 57-8 (1929). 

93 Cf. “This practice is recognized by the Metropolitan Police, who regard themselves as 
free to question the man on the major crime, after his arrest on the minor charge, under Nos. 
(1) and (3) of the Judges’ Rules. ... . ” Id. at 50. 

94 E.g., “It appears from the affidavits on this case that there had recently been committed 
within the city of Richmond a felony of the gravest nature. Acting upon information in his 
possession, the police officer arrested Claude Hill upon suspicion of being the perpetrator of 
this crime. Instead of charging him, however, with being suspected of this specific offense, he 
was arrested and held merely as a suspicious character.” Hill v. Smith, 107 Va. 848, 59 S.E. 
475 (1907). 

% Report of the Royal Commission on Police Powers and Procedure 56-57 (1929). 
The Commission mildly censured the practice, and recommended reliance upon the “delayed 
charge” which allows twelve hours for investigation prior to bringing the accused into court. 
Id., § 158, p. 50. 

% Minutes of Evidence Taken before the Royal Commission on Police Powers and Pro- 
cedure, §§ 1385, 1389, 1390 (1928). 

97 “5067. Has anybody ever brought a case before the Courts of having been illegally de- 
tained?—Offhand I should say I do not know of any because as a rule the Police are pretty 
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ever, a distinction in law has long been made between arrest and detention 
—no charge and no reasonable ground of suspicion being necessary for 
the latter.%* 

We need not be surprised that “detention” is also practiced by Ameri- 
can police” although its enormously high frequency discloses an especially 
serious problem. Our police make no distinctions as regards taking into 
custody for different purposes. They provide no separate quarters for 
those merely “detained.”’ There is no different treatment of any kind— 
except that persons held in custody without being legally placed under 
arrest are much more frequently subjected to abuse. 

If serious abuses could be eliminated, only nominal damages would 
normally be risked by a community which permitted conflict between 
rules and practices to exist. It would simply be deliberately recognized 
that any political instrumentality is apt to depart from its prescribed 
sphere of operation, and that remedies should be provided for those who 
suffer thereby. That, in part, is the present situation aggravated by gross 
abuses and the lack of effective remedies. That the problem is a very diffi- 
cult one is apparent. The police have great obstacles to overcome in their 
efforts to accumulate evidence. Hence there might be much said in de- 
fense of the practice of detention of suspects pending investigation if ade- 
quate guarantees against abuse were available. But such detention—certainly 
in its present character—immediately conflicts with traditional political 
ideals, whereby it is insisted that individuals who have committed no 
wrong shall be absolutely unmolested. The resolution of such conflicts pro- 
vides the greatest contemporary challenge to all students of government. 

In the solution of this problem, as it concerns the present inquiry, it is 
necessary to consider the principal difficulties which our police encounter. 


well certain of their ground, and they run the risk.” Witness: Mr. F. Freke Palmer, Solicitor; 
Id., at 331. For such an action, see 97 J. P. at 135, discussing West v. Williams and Coker, a 
nisi prius case. 

“Tf these two words [detention and arrest] do not mean the same thing, the action denoted 
by the first has no warrant in law Police powers of detention are unknown to the law. 
The distinction is not unconnected with the supposed necessity for the ‘caution.’ If a person 
is under arrest, he must be ‘cautioned’ in the well-known form laid down by the judges; if he be 
only detained, reasons the police officer, he can be left to make statements without being 
scared off doing so, or can even be questioned.” Detention or Arrest, 71 Solicitor’s Journal 610 
(July 30, 1927). 

98 Fosdick, European Police Systems at 17 (1915). 

Again in the books, we eschew the Razzia System of the continentals. But our papers con- 
stantly report such facts as “400 in Roundup,” “Police Seize 191 in Crime Roundup,” and 
sO on. 

99 Cf. Beeley, The Bail System in Chicago 24-26 (1927); and the Report of the Am. Bar 
Ass’n Committee on Lawless Enforcement of Law (1930). 
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They constitute the fundamental problems which must engage the atten- 
tion of those interested in improving the effectiveness of police work. 
Countries whose police achieve a relatively high degree of success in the 
detection of crime and the apprehension of criminals operate under two 
fundamental advantages over American police. They have to deal with a 
relatively stationary population; ours is a very mobile one. They also en- 
list general public support;?* our police must depend very largely upon 
their own efforts.** Mobility of our population will continue. According- 
ly, enlistment of public support is at once the most important and the 
most likely problem with which we need to deal. How can the advantages 
of the earlier, traditional system of reliance upon the total population for 
assistance in crime detection and apprehension of offenders be secured to 
the fullest extent consistent with modern conditions? 

The principle formulated in the above analysis and tested over a long 
period of history,’®? supplies valuable guidance, namely—elimination of 
illegal and abusive practices'® by police as the essential prerequisite to the 





x00 “Tn other lands the Police are regarded as only representing the Executive Government, 
whereas with us they belong to the people. And as a result of this, our Police are always ready 
to help the citizens, and can always count upon receiving help from them in return.” Sir Robert 
Anderson, The Lighter Side of My Official Life 264-265 (1910). 

That serious problems persist is of course obvious. See the list of abuses by police set forth 
in Appendix D in the Report of the Police Commission (1929), and Wright, Police and Public 
(1929). 

But in England there is not only sharp criticism of police practices which are commonplace 
here but also determined efforts by persons in authority to remove the evils—e.g. the Savidge 
and the Shepherd cases. 

So, too, disciplinary measures against police are relatively prompt and effective. Cf. 
“Sometimes summonses are applied for against the police for alleged assaults. Invariably such 
summonses are granted. It is vital that both the public and police should realize that if the 
law protects the police against the public it also protects the public against the police.” 
Cairns (a metropolitan magistrate), The Loom of the Law 266 (London, about 1923). 

Cf. for Chicago “Examination of the hearing docket discloses that the relatively few penal- 
ties imposed by the [Police Department Trial] Board are not heavy and that only in the rarest 
instances does it even approach the full exercise of its power to recommend suspension for 
thirty days.’’ Chicago Police Problems 75 (1931). See id., at 78-79, showing that dismissed 
policemen are almost invariably reinstated. 


ot And they must employ an enormous number of informers. E.g. “Stool-pigeons were a 
costly item in the police budget. Lieutenant Pfeiffer testified that the average monthly bill 
submitted by each officer was $35. In the whole city the taxpayers paid approximately 
$100,000 per year for the use of these informers.” Final Report of Samuel Seabury In the 
Matter of the Investigation of the Magistrates’ Courts, etc., 84 (1932). 


102 See the writer’s article op. cit. supra note 1. 
3 The problem is to improve the practices not merely to prescribe rules and regulations. 


Cf. “The real protection of the individual lies not in regulations which may be ignored, but 
in a high standard being maintained by the Police force.”” Minutes of Evidence Taken Before 
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enlistment of public support, and hence to efficient detection and arrest. 
If one might venture a metaphor and a broad generalization to describe 
what is really a very complex process, one might state that the public 
normally asks a price for its collaboration: police practices consistent with 
political values and effective legal remedies for official lawlessness. Yet, 
irrational though it be, there is also wide acquiescence in the illegal arrest of 
thousands of persons, for drunkenness, vagrancy, suspicion of felony, and 
in much more serious abuses, as well. Such acquiescence (resulting from 
lack of knowledge of what goes on, from failure to grasp the significance of 
known facts in relation to the problem as a whole, and from a consequent 
belief that results deemed desirable justify ends deemed necessary—all 
augmented by emotional responses set off by sensational cases) has helped 
to root these practices deeply in police work.’ Failure to provide com- 
pensation for persons seriously injured by the police has reenforced these 
practices. Respectable persons sometimes get caught in the enormous 
mill. They join the thousands of individuals of inferior economic status in 
their hostility to police. Common knowledge of abuses leads generally, at 
least to indifference, and more often, to dislike. These facts find wide 
acceptance. But it is necessary to understand and to demonstrate as fully 
as possible, that, in the long sweep of events, abuse by police is at the expense 
of protection by police. 

In addition to adoption of sound social policies regarding treatment of 
large numbers of maladjusted, relatively harmless persons who swell the 
statistics on illegal arrest, several legal reforms should be instituted. 
Most important would be revision of the rules of law to accord with 
these sounder modes of treatment. Next is provision of adequate reme- 
dies to compensate persons injured by policemen. A community which 
pays the bill will not long tolerate habitual lawlessness.'** The resulting 
higher standard of police behavior may be expected to compel more effec- 


the Royal Commission on Police Powers and Procedure 541 (1928). (Witness: Mr. Horace 
Marshall, Stipendiary Magistrate, Leeds.) 

“Police work in this country . . . . is in many ways comparable to a skilled handicraft and 
the aim should be not the elaboration of codes of rules and regulations so much as the selection 
of the best personnel, and improvement of the training of recruits and the instruction of con- 
stables after their appointment, and the maintenance of the best traditions of the Service.” 


Id., at 6. (Witness: Sir Ernley Blackwell, K.C.B., Legal Assistant Under Secretary of State, 
Home Office, on behalf of the Secretary of State.) 


14 T have only touched upon a few types of illegal practices. A formidable list is discussed 
by the National Commission on Law Observance and Enforcement, and the Am. Bar Ass’n 
Committee (cited above). 


tes Every improvement in personnel will diminish such liability. 
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tive disciplinary action within the police department itself as well as by 
civil service commissions. It should also facilitate successful prosecution 
of policemen for the more serious abuses.*® The practice of securing re- 
leases from persons who have not been abused while in their custody, 
would not only help to impress upon police their duty to arrestees, but 
would also reduce the numbers they would be required to bring into court. 
Such procedure, while dangerous in the hands of abusive police, would be 
a boon in the hands of law-respecting officials. 

Much of this calls for more intelligent utilization of present resources 
within existing authority. The same principles regarding maintenance of an 
equilibrium between official practices and political ideals, realized through 
effective legal remedies, apply to proposals to extend the powers of police. 
Experience has accumulated to such proportions in other directions that it 
is possible to arrive at certain conclusions with assurance. Thus it is clear 
that we should abolish the archaic classification of felony and misde- 
meanor and with it the fiction which, among other absurdities, requires a 
policeman to determine on the spot and under exciting conditions, ques- 
tions upon which supreme court judges differ after considerable deliber- 
ation.’*? But most reforms that are urged are not so clearly desirable. 
How to evaluate them, how to rest their validity upon a sounder basis 
than mere opinion, is the general problem of greatest concern to students 
of human affairs. In recent years we have seen recommendations to pro- 
vide a simple and a legal method of interrogating suspected persons, to 
enlarge the right to search and seize, to forbid resistance to arrest under 
any circumstances, and to institute other reforms.’® 

All of these measures may well be considered in a long-range program 
of reform. But it is one thing to block out objectives; quite another prob- 

106 Cf. “I therefore recommend: 

“Not merely that the law be adhered to, but that, wherever it appears before a Magistrate 
that the arrest has been unlawfully made by the police, it shall be his affirmative duty to re- 


ceive evidence against the officer making the arrest, and to hold him to await the action of the 
proper authorities.” Seabury, op. cit. supra note 101, at 214-15. 


107 “A simplification of the law by basing the right to arrest on some broad principle (which 
is not the case at present) is highly desirable.” Witness: Mr. D. Lleufer Thomas, LL.D.» 
Stipendiary Magistrate, Pontypridd and Rhondda. Minutes of Evidence Taken before the 
Royal Commission on Police Powers and Procedure at 512 (1928). See, too, the pointed re- 
marks of W. S. Hughes, Chief Constable of the Lincoln City Police, id. at 561. 


108 Cf. Professor Waite’s proposals as to the officers’ right to use force in making arrests; 
also to permit introduction of evidence of actual guilt of the arrestee even though the officer 
did not know of any reasonable grounds to suspect guilt at the time of the arrest,—Some 
Inadequacies in the Law of Arrest, 29 Mich. L. Rev. 448 (1931); and Public Policy and the 
Arrest of Felons, 31 Mich. L. Rev. 749 (1933). 

Cf. Professor Bohlen’s view that it is not wise to give officers the right to arrest for all mis- 
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lem actually to incorporate the desired reforms into institutions run on 
habit, and adapted to and molded by important social problems. Yet, 
if we can conceive the problem as a significantly integrated unit—though 
composed of parts that are unique—if, for example, we can understand 
that there is a vital, multilateral relationship between few arrests for 
many crimes and public disapproval of police, between wholesale illegal 
practices and inadequate provision for compensation, between serious 
social problems treated with indiscriminate superficiality and these self- 
same illegal practices, then we may at least develop sure techniques for 
approaching our problems intelligently and with some expectation of 
achieving a fair degree of success. 


demeanors committed in their presence: “After all we should not in our desire to punish 
crime, overlook the interests of individuals.” 75 U. Pa. L. Rev. 489 (1926). 

Cf. too: “The observance of the rule of law that, in misdemeanor cases, the police are not 
authorized to arrest without warrant, where the offense is not committed in their presence, 
would have obviated the making of many unlawful arrests of innocent women, and would 
have eliminated other serious abuses.” Seabury, of. cit. supra note 101, at 102. 








TWO FUNDAMENTALS FOR FEDERAL 
PLEADING REFORM 


Wriiram L. EaGLeton* 


HE YEAR 1936 will probably witness a really important for- 
ward step in our law, the completion of new rules governing 


pleading and practice in the Federal courts.’ It is extremely un- 
fortunate that, during the drafting of these rules, ill health prevented the 
assistance of that great authority on pleading, Judge Edward W. Hinton. 
It is indeed ironical that the coming of the new year so propitious for 
pleading reform should coincide with the passing of this acknowledged 
master and discriminating admirer of the old and grand in pleading. 

In pleading reform, the attitude of our respected teacher and beloved 
colleague was frequently misunderstood. Some thought that he was an- 
tagonistic toward all pleading reform. Actually he merely objected to the 
popular type of reform through an apparently revolutionary code. 

To Judge Hinton, pleading was an art, developed to facilitate the trial 
of the case. Each ancient rule had its historical explanation. Some rules 
had outlived their usefulness; others had from the beginning been unde- 
sirable concessions to avoid punishing the unskilled. Desirable rules had 
been misunderstood and misapplied. Changes were needed. The courts 
should remember that pleading was a means toward an end: an orderly 
trial. Each rule should be re-examined to see if it still served that purpose; 
its application should be limited to the cases for which it was developed. 
The courts in the past had taken the lead in improving pleading, not by 
rules of court, but by constructive decisions and well-considered innova- 
tions. A complete revival of this attitude by the courts would lead to safe 
and fairly adequate reform. The legislature might speed the reform and 
supplement the efforts of the court by changing or restricting particular 
rules or furnishing new tools for the pleader. 

According to Judge Hinton, the foundations of common law and equity 
pleading were sound, tested by centuries of use. The modern codes had 
made little impression on those foundations; few of the old rules had been 
materially altered except as they had, or should have been, improved in 
the non-code states. The vice of the codes was vague language used to ex- 

* Professor of Law, University of Chicago Law School. 


* See Clark and Moore, A New Federal Civil Procedure, 44 Yale L. J. 387 (1935); 21 Am. 
Bar Ass’n J. 746, 762 (1935). 
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plain existing rules of pleading or proposed changes. Pleading needed a 
reform which would cause the courts to govern their decisions on pleading 
questions by the test of trial convenience rather than outlived or misun- 
derstood rules. But instead of supplying that need, the codes shifted the 
test even farther from trial convenience and toward the mere interpreta- 
tion of rules. The cases arising under the codes overlooked, in the discus- 
sion if not in the decision, the questions of practical utility. The entire at- 
tention of the courts seemed to be focused on their efforts to interpret the 
unintelligent rules containing such expressions as: “real party in interest,” 
“a plain and concise statement,” “facts,” “cause of action,” “persons hav- 
ing an interest in the subject of the action,” “interest in the controversy,” 
“transaction,” “consistent with each other,” “defenses .... legal or 
equitable,” and “the distinctions ....and the forms .... have been 
abolished.” 

But the wave of reform by codes and rules is not to be stopped. Too 
many of the rules of equity pleading were influenced or controlled by the 
abandoned secret trial, or the decadent equity method of discovery. Com- 
mon law pleading is too rigid in its joinder rules, and has degenerated into 
a tricky game with neither courts nor lawyers much interested in the ob- 
ject of trial convenience or in reform. These old systems of pleading are 
now unquestionably doomed. Codification, by statute or by rules of 
court, is here. It is too late to fight for less drastic reform. Objectors 
should concentrate their efforts on the elimination of the major faults to 
be found in present codes. 

A careful study of existing codes and rules, with due consideration giv- 
en to every suggestion, is particularly important while the new Federal 
rules are being drafted. The prominence of the United States Supreme 
Court, alone, will give great influence to the rules which it promulgates. 
In addition, the desire for uniformity, with the need of learning only one 

2 “The result is that under legislative codes in operation the practice has grown more com- 
plicated and technical. The time of the court is taken up in construing language that has no 
definite meaning, or else the court is hampered by language that is rigid and fixed. And in the 
end the rules are not what the legislature may have intended but what the courts have made 
out of the language of the statute by the slow process of construction.” Hinton, Court Rules 


for the Regulation of Procedure in the Federal Courts, 13 Am. Bar Ass’n J., Part II, p. 8 
(March, 1927). 

Judge Hinton’s views on pleading reform were best expressed in the classroom. See Hinton, 
Stenographic Report of Lectures on Illinois Civil Practice Act (1934). His casebook on Code 
Pleading (3d ed. 1932) furnishes a clew to his attitude toward some of the vague provisions in the 
codes. His most important law review contributions in this field are: 

Equitable Defenses under Modern Codes, 18 Mich. L. Rev. 717 (1920); An American 
Experiment with the English Rules of Court, 20 Ill. L. Rev. 533 (1926); Pleading under the 
Illinois Civil Practice Act, 1 Univ. Chi. L. Rev. 580 (1934). 
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system, will cause the lawyers of each state to urge the adoption of the 
new Federal rules for the state courts, so far as applicable. 

Now is the time to re-examine carefully our old systems of pleading 
with the object of retaining the best and eliminating the undesirable fea- 
tures. 

Two suggestions are here submitted: (I) The principal fault of common 
law pleading has not been clearly attacked nor entirely eliminated by ex- 
isting codes. (II) The terminology of the codes has suffered from a lack of 
distinction between definite and indefinite terms. 


I 


PENALTIES IN COMMON LAW PLEADING 





A. 









The principal fault of common law pleading lay in the penalties imposed 
for a breach of the rules. The classical penalty was final judgment against 
the client of the lawyer who erred in pleading. Whether this was the re- 
sult of a considered scheme for forcing compliance with the rules, or was 
merely another example of the formalistic tendencies of the time,’ is im- 
material. The courts of the seventeenth and eighteenth centuries seemed 
to delight in giving judgment on the pleadings. At an earlier time, the trial 
itself, as by wager of law, was not efficient or fair in determining the facts, 
so that a judgment based on a pleading error was perhaps not seriously 
objectionable. But the courts have persisted in giving judgment on the 
pleadings even in modern times. This practice of imposing the penalty of 
judgment for an error in pleading deserves severe condemnation, even 
though it may be true that this technical justification for the judgment is 
often either a make-weight, or an excuse to avoid deciding a difficult dis- 
pute on the merits. 

The imposition of this severe penalty for an error in pleading had two 
unfortunate effects on common law pleading: 

1. There was a marked tendency to develop definite rather than flexible 
rules. As will be shown in the discussion of definite and indefinite terms 
in the codes, there is often need for a flexible rule, based on trial conven- 
ience.* The trial court should be given much discretion in guiding the 
pleadings so as to prepare the case for trial. For instance, joinder of sepa- 
rate causes of action might well be left to the court’s determination of 
whether or not a combined trial would be more convenient than separate 
trials. But a penalty of final judgment should not be imposed because a 


3 Pound, Some Principles of Procedural Reform, 4 Ill. L. Rev. 388, 396 (1910). 
‘Part II infra. 
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lawyer failed to guess the decision of a court guided only by such an in- 
definite rule. If the penalty is to be severe, the rule must be definite.’ On 
the other hand, the definite rule, based on only a few of the facts and ig- 
noring all others, will reach undesirable results in many cases. Thus the 
severe penalties lead to definite rules, and the definite rules of common 
law pleading have received and deserved the epithet of “technical.” 

2. Undesirable technical rules and exceptions were often made in order 
to avoid the imposition of harsh penalties. Such technicality is the com- 
mon result of excessive penalties. The effect of capital punishment on the 
law of the crime of larceny is the classical example. But the technicalities 
limiting larceny because of the severity of the punishment were minor, at 
least in quantity, as compared’ with the many rules and exceptions de- 
veloped by the courts in the field of pleading to justify the refusal to im- 
pose a penalty.® 

Pleading reformers have disliked the cases rendering judgment because 
of errors in the pleading.’ But the usual remedy has been an attack on the 
rule that was violated, rather than on the penalty. The most publicized 
illustration is the present popularity of “notice pleading.”’* Notice is one 
of the objects of pleading. It and other objects’ have guided the develop- 
ment of present rules of pleading. An added emphasis on this one object 
might lead to changes in our present rules. But this slightly different em- 


phasis would not change the methods of objecting to pleadings that vio- 
late the amended rules, nor abolish the penalty of judgment for such vio- 
lation. In fact the rules prescribing “notice pleading” would make that 
penalty more unjust, as violations would be less censurable during the 
periods of change, especially since the new rules would probably be less 


5 Freund, The Use of Indefinite Terms in Statutes, 30 Yale L. J. 437, 439-444 (1921); 
Freund, Legislative Regulation, 240 ff. (1932). The teachings of Professor Freund were the 
controlling influence on the writer (though this influence was not realized at the time) in 
Eagleton, The New Minnesota Probate Code, 20 Minn. L. Rev. 1, 3-8 (1935). 


6 Compare, on the other hand, the development of technical rules in defamation cases, 
apparently with the sole object of enabling the court to give judgment against the plaintiff on 
the pleadings in those cases so unpopular with the courts at the time. Cook and Hinton, 
Cases on Common Law Pleading 314-336 (1923). 


7 For a clear understanding of this, with a suggestion that the remedy lies in greater liber- 
ality in allowing amendments, see Scott, Fundamentals of Procedure in Actions at Law 166 
(1922). 

* Whittier, Notice Pleading, 31 Harv. L. Rev. 501 (1918); Pound, Some Principles in Pro- 
cedural Reform, 4 Ill. L. Rev. 491, 497 (1910); Pound, A Bibliography of Procedural Reform 


Including Organization of Courts, 11 Ill. L. Rev. 451 (1917); Clark, Code Pleading 29, note 
94 (1928). 


* Isaacs, Logic v. Common Sense in Pleading, 16 Mich. L. Rev. 589 (1918). 





380 THE UNIVERSITY OF CHICAGO LAW REVIEW 


definite than the old ones. The demand for which notice pleading is an un- 
satisfactory answer is really a demand that the party should not be se- 
verely punished because his lawyer in a pleading omitted a material fact 
or failed to state it in the prescribed language."® How much better an an- 
swer would be a re-examination of the pleading rules to see that they best 
serve all the objects of pleading and then an imposition of only a reason- 
able penalty if the rules are not followed! 

The difference between these two attitudes is so important that further 
illustrations should be given. 

In common law pleading, as well as in other systems seeking to develop 
issues for trial, pleadings continue until an issue is reached. An issue of 
“fact” is reached where an allegation is affirmed by one of the parties and 
denied by the other. It has seemed desirable to require the party raising 
this issue to state his denial in a form that will clearly indicate his belief 
that a material issue is reached and further pleadings are unnecessary. As 
far as notice is concerned, an argumentative denial or alibi, stating facts 
inconsistent with the allegation to be put in issue, is superior to a direct 
denial in that it discloses the plans for disproving the allegations. But in 
form, the argumentative denial resembles an affirmative pleading and is 
apt to mislead the opponent into continuing the pleading, perhaps with a 
departure and at best a traverse which would seem to raise the issue of the 
truth of the argumentative denial rather than the truth of the original 
allegation which should have been put in issue. Argumentative denials 
should be discouraged. The offense is perhaps serious enough to warrant 
the imposition of a five dollar or ten dollar fee for the privilege of amend- 
ing. Certainly final judgment on a demurrer to such a pleading would be 
excessive. And after a trial on the merits, the pleader should be entitled 
to a judgment in accordance with the merits in spite of his error in plead- 
ing. Yet there are cases, both at common law and under the codes, where 
even an appellate court has grounded its decision on the presence of an 
argumentative denial in a plea or replication." Such cases are to be con- 
demned. But what should be the nature of this condemnation? The tend- 
ency among pleading reformers has been to criticize the rule banning argu- 
mentative denials or to insist that “argumentativeness should be regarded 
as a defect only so far as it actually makes uncertain what allegations the 


%© This was recognized by Stephens. See Stephens, Pleading 492 (Andrews’ 2d ed. 1901). 
However he offers no real remedy. His defense is in mitigation rather than in bar: “Yet is 
their inconvenience less severely felt in practice at the present day, than a mere theoretical 
acquaintance with the subject would lead the student to suppose.” 


* For cases see Clark, Code Pleading 402, notes 48 and 50 (1928). 
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answer is denying.”*? That attitude is doubly undesirable. In the first 
place, argumentative denials should be discouraged by the imposition of 
reasonable penalties even when they do not mislead the opponent. In the 
second place, the severe penalty of final judgment should not be imposed 
even when the opponent claims to have been misled. 

The negative pregnant is another objectionable traverse. At its best,” 
it is ambiguous or duplicitous; at its worst," constfued most strongly 
against the pleader by emphasizing the grammar or logic rather than the 
clearly intended meaning, it may be interpreted as merely denying an im- 
material allegation. The negative pregnant, like the argumentative de- 
nial, might fairly be discouraged by the imposition of a reasonable penalty. 
But again the courts, even in the code states, often impose the penalty of 
judgment on the pleadings.’* And again those opposed to these cases at- 
tack the substance of the rule with the suggestion that the pleadings 
should be considered defective only when “the pleading is indefinite and 
uncertain.’”** It is submitted that in this and other similar cases’? the 
fault lies, not with the substance of the rule condemning negative preg- 
nants or other undesirable pleadings, but rather with the imposition of the 
unreasonable penalty of judgment on the pleadings. 


B. METHODS FOR REFORM 


If this theory is correct, how should the rules of pleading be changed so 
as to modernize and liberalize the penalties? To answer that question, it 
is necessary to examine the rules and procedures which new produce the 


™ Clark, Code Pleading 402 (1928). Compare: “Express admissions and denials must be 
direct and specific, not argumentative.” Rules of Civil Practice, art. 15, § 25, Am. Jud. Soc. 
Bull. XIV, 64 (1919). 

*3 If a plea denies a combination of two material allegations in the declaration, it is uncer- 
tain whether it is denying one, or the other, or both. In any of these cases, the denial of the 
combination is true. However, since each allegation is material, the plea unequivocally claims 
the existence of at least one good defense; the fault is that the plea does not unequivocally 
state which defense exists. See Stephens, Pleading 346 ff. (Andrews’ 2d ed. 1901). 

*4In the usual case of a negative pregnant, the denial is of a combination of a material 
allegation and an immaterial allegation. Again there is uncertainty, and the denial is true if 
only the immaterial allegation is disproved. Construing the denial against the pleader, it is 
taken to deny only the immaterial allegation, admitting the material one. See cases cited in 
Clark, Code Pleading 399 (1928). 

*s Clark, Code Pleading 401, note 45 (1928). 

6 Clark, Code Pleading 400, 401 (1928). Compare the rule barring the negative pregnant in 
Rules of Civil Practice, art. 15, § 30, Am. Jud. Soc. Bull. XIV, 65 (1919). 

17 In the recent case of Randall Dairy Co. v. Pevely Dairy Co., 178 Ill. App. 350 (1935), 
two causes of action were erroneously included in one count, and this minor error was relied 
upon by the appellate court as a ground for reversal, in spite of the “spirit” of the new Civil 
Practice Act. 
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obnoxious penalties. All the rules should be carefully studied to make sure 
they reflect the desired emphasis on pleadings as aids to the trial rather 
than pitfalls for the unwary.” In particular, the methods of objecting to 
defects in pleadings should be most thoughtfully examined, and the rules 
most thoroughly prescribed both as to the errors that can be reached by 
each objection and as to the effect of the ruling on the objection. These 
will be here discussed under the headings: (1) objections raised during the 
pleading stage; (2) objections during the trial stage; and (3) objections 
after trial and on appeal. Following this discussion, an attempt will be 
made to state proposed rules which will carry out the suggestions in these 
limited fields. 


1. Objections Raised During the Pleading Stage 


Two devices were developed in common law pleading for raising objec- 
tions to the opponent’s pleadings during the pleading stage, the demurrer 
and the motion. 

In theory the demurrer was similar to the negative plea or other trav- 
erse. Each raised an issue, and the determination of that issue was to set- 
tle the case for one party or the other. The negative plea denied one of the 
material allegations of “fact” in the declaration; the demurrer denied the 
implied allegation that the “facts” in the declaration constituted a good 
prima facie cause of action. The traverse raised an issue of “‘fact’’; the de- 
murrer raised an issue of “law.’"® The issue raised by the plea was ordi- 
narily tried by a jury; the issue raised by the demurrer was tried by the 
court without a jury. In either case, the decision of that issue resulted in 
a final judgment. 

The motion, on the other hand, mentioned the error in the previous 
pleading and as a rule merely asked that the error be corrected. The ruling 
on the motion did not result in a final res adjudicata judgment. It is true 
that a final judgment could be obtained if the losing party wished to ap- 
peal; the order requiring an amendment or pleading over would be ig- 
nored, resulting in a dismissal or a judgment by default mil dicit. But the 
theory of the motion did not call for the imposition of final judgment 

*® This applies to rules of practice as well as rules of pleading. Thus: (a) A failure to file 
an answer within the time allowed should not make the answer a nullity when filed late; the 
answer should prevent the taking of a default judgment after the answer was filed. Flanders v. 
Whittaker, 13 Ill. 707 (1852); Walter Cabinet Co. v. Russell, 250 Ill. 416, 95 N.E. 462 (1911); 
Farmer v. Fowler, 288 Ill. 494, 123 N.E. 550 (1919). (b) When a cause of action has been im- 
properly split, the payment of one judgment should not bar the other action if the plaintiff is 


willing to pay the costs of the first action. (c) An appeal should not be absolutely barred be- 
cause of a failure in one formal step in the appeal. 


*» Compare Stephens, Pleading 482 (Andrews’ 2d ed. 1901). 
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against the pleader making the error, nor against the party filing a motion 
that was overruled. 

The equity demurrer to the bill was similar to the common law motion, 
and merely asked the judgment of the court, whether the defendant 
should be compelled to answer the bill or not. In case the demurrer was 
sustained, the defendant was excused from answering unless and until 
the bill was made legally sufficient. When the demurrer was overruled, the 
defendant was required to answer or plead.”® The ruling was not a final 
decree, but an appealable ruling could be obtained as in the case of the 
common law motion.” 

In equity pleading, the demurrer was used only in raising objections to 
the bill; an answer was attacked by an “exception,’’* and a plea was “set 
down for argument” without the filing of a formal pleading.*’ In either 
case, the theory and ruling were similar to those of the motion and the 
equity demurrer.” 

While the theory of the common law demurrer, calling for a final judg- 
ment, was quite different from that of the motion or the objections in 
equity, the difference very nearly disappeared in practice during recent 
times, starting when the court became very liberal in permitting the over- 
ruled demurrer to be withdrawn (with plea filed) or the defective pleading 
to be amended.” A final judgment and appeal is now probably as unusual 


after the argument on a common law demurrer as after the argument on a 
motion, or objection in equity. True, the attitude of the average court 
toward the common law demurrer may perhaps be a little more formal; 
nevertheless the distinction is not worth keeping, especially in view of the 
difficulty of drawing the line between the serious objections to be raised by 
demurrer and the minor objections to be raised by motion.” 


2° Langdell, A Summary of Equity Pleading 104 (2d ed. 1883); Smith v. Ballantyne, 10 
Paige (N.Y.) 1o1 (1843), Hinton, Cases on Equity Pleading 263 (1927). 

** McDowell v. Cochran, 11 Ill. 31 (1849), Hinton, Cases on Equity Pleading 264 (1927). 

* Langdell, A Summary of Equity Pleading 87 (2d ed. 1883). The practice of setting the 
case down for hearing on bill and answer (id., 88) should perhaps be omitted from this discus- 
sion, though it is a method of raising the question of the legal sufficiency of the answer, and 
may be compared to the common law demurrer. 

33 Id., at 109. 24 The effect of the ruling will be discussed p. 388 infra. 

2s Scott, Fundamentals of Procedure in Actions at Law 143 ff. (1922). 

#6 Two illustrations should be sufficient to indicate that the line between the objection to 
be made by motion and the objection to be made by a demurrer is purely arbitrary: (1) In 
equity, an objection to an interrogatory is made by demurrer. Story, Equity Pleading (6th 
ed. 1857) 505. (2) To get a more detailed statement of the cause of action at law, a motion for 
a bill of particulars is used in general assumpsit, while a special demurrer is used in an action 
on the case for negligence. 
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Recent practice acts indicate the pleading reformers are in close agree- 
ment to the effect that only one type of pleading instrument should be 
used to raise objections as to the form and legal sufficiency of the preced- 
ing pleading, and that instrument should be called a motion.?”7 Though 
this does not produce very material change in pleading, the uniformity in 
terminology, theory, and procedure is all to the good. 

But while there is agreement on the use of the name “motion,” the 
question of the penalty accompanying the ruling on this motion has been 
largely overlooked. 

a) Penalties Imposed with Ruling on the Motion.—The demurrer or 
motion raises an objection to a defect that “appears on the face”’ of the 
previous pleading. According to the objection, there has been a failure to 
carry out the pleading rules, as to a matter either of substance or of form. 
If the objection is sound,” the defective pleading will fail to produce the 
desirable results for which the rule was developed; we should encourage 
the raising of the objection so as to correct the defect in this case and to 
discourage such defects in other cases. If the objection is not sound, we 
should discourage the raising of such unfounded objections. 

As a general rule today, when ruling on a motion or demurrer the court 
imposes no penalty to discourage defective pleadings and unfounded ob- 
jections or to encourage sound objections. The objection to a defective 


pleading, by motion or demurrer, merely educates the opposing attorney. 
It is ordinarily foolish to raise the objection, except for the unworthy pur- 
pose of stalling for time. Perhaps it is hoped that the same objection can 
be raised at a later stage, when a penalty will be imposed. At least it can 


27 Cahill’s New York C.P.A. § 277 (6th ed. 1931), Rules 102-112; Illinois C.P.A. § 45, 
Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 169; Fed. Eq. Rule 29. In the Rules of Civil Pro- 
cedure, Am. Jud. Soc. Bull. XIV (1919), motions are used for objections to certain minor de- 
fects (art. 16, §§ 1-3), but an “objection in law” is used when the claim or defense is alleged 
to be invalid in law (art. 16, §§ 7-10). In particular, see comment to § 7. The objection may 
validly be made that for some purposes it may be desirable to distinguish between objections 
to substance and objections to form (but see note 26 supra); also the name “motion” is given 
to other requests for interlocutory or final orders, and the rules here suggested do not apply to 
such motions. While the confusion in vocabulary may cause some misunderstandings, the 
modern tendency in pleading is against the use of labels to distinguish between the various 
types of pleadings. Thus there is a tendency not to distinguish in the heading between pleas in 
abatement and pleas in bar, or between legal and equitable matter. The object of the con- 
fusion seems to be to break down undesirable barriers to uniformity in treatment. The validity 
of the policy, or of its application in certain cases, may be open to question. See McCaskill, 
One Form of Civil Action, But What Procedure, for the Federal Courts, 30 Ill. L. Rev. 415 
(1935). 

*8 That is, it is true (as alleged in the demurrer or motion) that a rule was violated by the 
pleading objected to. Of course we presuppose the rule was a desirable one developed to facili- 
tate the trial; if not a desirable rule, it should be abolished. 
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be hoped that the opponent will remain ignorant and make a serious mis- 
take in the trial. As a result of this attitude, defective pleadings remain 
on the record and fail in their purpose of preparing the case adequately 
for trial. 

If the rules of pleading are sound, they deserve sanctions which will 
force their observance. True, the common law penalty of final judgment 
was too severe. But more intelligent penalties have been used, and should 
be prescribed. Costs of the demurrer were often allowed in equity.”® In 
English practice, costs assessed for defects in pleading play an important 
part, perhaps too important a part, in most cases.*° In New York, costs 
have proven effective in enforcing rules of pleading.** It is not claimed 
that the imposition of costs is universally popular, for indeed no penalty 
is popular with the person against whom it is imposed; yet it can hardly 
be disputed that, on the one hand, the imposition of final judgment is too 
severe a penalty, and, on the other hand, pleading rules without sanctions 
will not be carried out.** 

In the new Federal rules, the imposition of reasonable costs for the vio- 
lation of a rule or for the filing of an unfounded motion should be encour- 
aged by express edict. Even a small fee as costs should have a strong 
effect in discouraging poor pleading. Until the bar has had some experi- 
ence with the new rules, these costs should certainly be limited in amount. 
Probably some discretion should be given the individual circuits to con- 
duct experiments with more detailed rules governing costs, or additional 
limitations on their amount. 

The rules imposing costs must take into consideration two special situa- 
tions. First, a quite general pleading, such as the common counts in gen- 
eral assumpsit, may be permitted as adequate, with a bill of particulars 
ordered only if requested by motion; the pleading is not really defective 
and no penalty should be imposed if an adequate bill of particulars is will- 
ingly given. Second, even when a pleading is really defective, the pleader 
may be willing to correct the defect without arguing the motion. In this 
second case, there is some justification for the imposition of the penalty 
as the error has inconvenienced the party who has prepared the motion 
that educated the erring pleader. However, it is probably desirable to dis- 

*° Langdell, Summary of Equity Pleading 105 (2d ed. 1883). 

3° Higgins, English Courts and Procedure, Am. Jud. Soc. Bull. XI, 56, 102, 107 (1916). 

# Cahill’s New York C.P.A. § 1505 (6th ed. 1931). 


» For an unusual argument that if sanctions are not applied, ‘‘such objections will tend to 
lapse into disuse,” and this will in some nebulous manner produce an improvement in plead- 
ing, see Pound, Some Principles of Procedural Reform, 4 Ill. L. Rev. 388, 402 (1910). Com- 
pare Higgins, supra note 30. 
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courage the common practice of contesting the motion even though it is 
clearly sound. This can be done, at the same time taking care of the mo- 
tion for a bill of particulars, by providing in the rules that no costs shall 
be assessed if the defect objected to is promptly removed or the relief re- 
quested in the motion is adequately supplied. 

b) The Ruling on the Motion.—There are many different types of ob- 
jections that may be taken by motion. Each motion indicates the type of 
ruling deemed appropriate if the motion is sustained. The objection may 
go to the merits of the cause of action or defense, asking that the pleading 
be stricken in whole or in part, or even that judgment be given on the 
pleadings. In some cases this objection is so fundamental that it can not 
be eliminated by an amendment, but usually an additional allegation will 
cure the defect. Even in those objections to the merits, the ruling should 
permit an amendment, a final judgment to be rendered only on failure to 
eliminate the error by amendment. This is doubly important because the 
motion will often ask for judgment when the defect is merely one of form. 
Other objections going to the form of the pleading will properly ask for an 
order less drastic than judgment on the pleadings; as, that an allegation be 
stated in more detail (e.g., a bill of particulars), or that a pleading be made 
more definite and certain, or that duplicitous pleadings be separately stat- 
ed, or that improperly joined causes of action involving the same or differ- 
ent parties be separated, or that immaterial matter or an unsubstantial 
pleading be stricken, or that improper parties be dropped or necessary 
parties be added. If the motion is overruled, the party should be ordered 
to plead over. 

These rulings on the motions should ordinarily be interlocutory, and as 
such not the subject of immediate appeal without special leave of court.* 
However, the party adversely affected by the ruling can stand on his 
pleading, in which case a final appealable judgment should be given on the 
pleadings. This judgment may differ in form, but not in substance, from 
the judgment of dismissal or by default mil dicit for failure to amend when 
the motion has been sustained or for failure to plead over when the motion 
has been overruled. 

Thus far little difficulty has been met as only the broad general funda- 
mentals of the motion have been stated: assuming the new pleading rules 

33 This problem of appeal is not within the scope of this paper, and may not be within the 
scope of the rule-making powers granted by the recent act. That the ruling is usually treated 
as interlocutory and not the subject of an immediate appeal, see 4 C.J. 680 (1916). But the 
court should have power to grant leave to appeal when such appeal might settle the case in 


the most expeditious manner. See Art. 41, § 4, Rules of Civil Procedure, Am. Jud. Soc. Bull. 
XIV, 180, 181 (1919). 
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to be sound, they will be enforced by the use of motions raising objections 
to defective pleadings; such well-grounded motions will be encouraged by 
the habitual assessment of reasonable costs rather than by the occasional 
imposition of a final judgment; after the ruling on the motion, the losing 
party will ordinarily abandon his position and submit to the interlocutory 
order improving the pleadings; only in the unusual case will he stand by 
his position, allowing a final judgment to go against him. When the losing 
party stands by his position, the further problems as to the possibility of 
an appeal and the effect of the judgment likewise present little difficulty. 
The final judgment may of course be appealed. An affirmance on appeal 
will finally settle the case, with no opportunity left open for then abandon- 
ing the position and amending or pleading over.*4 But a reversal on ap- 
peal should result in a remanding for the interlocutory order (for an 
amendment or pleading over) that would have been given if the lower 
court had properly ruled on the motion.* 

When the losing party on the motion abandons his position and amends 
or pleads over, the problems connected with the appeal and the effect of 
the ruling are not correspondingly simple, but are technical and rather 
difficult. First, when can an exception to the ruling, with an appeal, be 
taken by the losing party (though he amends or pleads over)? Second, 
what effect will the ruling have on the trial of the action on the amended 
pleading? 

c) Appeal of the Ruling on the Motion.—If the losing party amends or 
pleads over, for the purpose of raising other theories of recovery or de- 
fenses or for the purpose of raising the same matter in the manner pre- 
scribed by the order, he will probably never be substantially prejudiced 
if he is denied the right to appeal the ruling. If the objection merely af- 
fected the form of the pleading, an error in the ruling will do no harm that 
should call for a reversal. If the objection raised an issue regarding the 
substantive law to be applied in the case, the same question can ordinarily 
be raised during the trial?’ by an objection to an instruction given or re- 


34 McAlister v. Clark, 33 Conn. 253 (1866), Cook and Hinton, Cases on Common Law 
Pleading 239 (1923); 4. C. J. 1146, notes 48 and 50 (1916); Bailey v. Holden, 50 Vt. 14, 22 
(1877). This rule was recognized, but not applied because of the harshness of the result in the 
particular cases, in Gammon v. Bunnell, 22 Utah 421, 64 Pac. 958 (1900); Keaton v. Little, 
34 F..(2d) 396 (C.C.A. roth 1929). 


35 Barre v. Daggett, 105 Tex. 572, 153 S.W. 120 (1913). 


36 This is well settled, though the line between “substance” and “form” is not a definite 
one: If prejudice would result from the ruling, the matter would not be called merely one 
of “form.” For lists of cases and specific objections, see 4 C. J. 929, 930 (1916). 

37 The objection during trial will not be extensively argued, as the trial court will ordinarily 
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fused, or to the findings of the court, or perhaps to the admission of some 
items of evidence, and an appealable exception can be taken to that ruling 
if it is adverse.** Thus the losing party is entitled to a fair trial. After such 
a fair trial on the merits, he should not be granted a new trial merely be- 
cause of an erroneous adverse ruling during the pleading stage.® It fol- 
lows a fortiori that the defective pleading should not furnish the grounds 


for an objection after a fair trial when no objection was made during the 
pleading stage.‘ 

d) The Effect of the Ruling on the Motion.—As just indicated, the ruling 
that is not immediately appealable should not affect the substantive rights 
of the parties in such a way as to prevent either party from having a fair 
trial on the merits. This seems to be a necessary rule in view of the last 
mentioned rule denying an appeal of the ruling on the motion itself. To- 
gether these two rules state a fair plan toward which pleading reforms 
have been working. They are in keeping with a third rule, hereinafter dis- 
cussed, abolishing motions in arrest of judgment and for judgment non 
obstante veredicto for defects in pleadings, the idea of all three rules being 
that the pleadings have served their purpose at the trial, and judgment 


follow the substantive law theory developed for the ruling on the motion. But this should not 
prevent the making of objections for the purpose of getting rulings which will permit the 
theory of the trial court to be questioned on appeal. 

38 This would always be possible when the motion is overruled, if the pleader relies on that 
matter at the trial, as there could be objections to both evidence and instructions. If the mo- 
tion is sustained, the pleader might amend by using two counts (or pleas or other pleadings as 
the case may be), retaining the old one for the purpose of appeal and adding a new one follow- 
ing the theory approved in the ruling or setting up any additional or substitutional cause of 
action or defense which the pleader may wish to rely on. See note 74 infra. 

39 Now, the appeal would generally be taken on the ruling on the demurrer. Where that 
ruling prescribes a theory of substantive law for the case, it might be argued that an appeal 
on that ruling would be as direct and intelligent as an appeal on the similar objection made 
during the trial. The answer seems to be that the ruling might prove absolutely harmless, as 
the ground raised in the pleading may not be raised during the trial; in this case, the non- 
prejudicial ruling should not be grounds for appeal. A rule that non-prejudicial error shall 
not be cause for a reversal would perhaps not prove effective, as the courts have too often said 
prejudice will be presumed from error in rulings of the trial court sustaining or overruling de- 
murrers to pleadings or striking out pleadings (4 C.J. 912 (1916) ). If the burden of showing 
prejudice is placed on the appellant and the courts really carry out that mandate, the same 
result as here proposed would be achieved by the indirect method of an appeal on the pleading 
ruling, with proof of the objection at the trial to show prejudice. The proposed rule seems 
more certain of reaching the desired result, and is simpler in prescribing a direct appeal on the 
ruling on the objection at the trial, ignoring the ruling during the pleading stage. 

4° The modern tendency in this direction is conspicuous in criminal cases as well as civil 
cases. Defects that might in the past have been successfully raised by a collateral attack 
(habeas corpus) or on direct appeal may now not even be the basis for an appeal. 24 Ill. Bar. J. 
165 (1936), commenting on People ex rei. Merrill v. Hazard, 361 Ill. 60, 196 N.E. 827 (1935). 
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should after the trial be given according to the merits, ignoring defects in 
the pleadings.* 

Lest these rules, as thus stated in the abstract, be misleading or seem 
too matter-of-course, a concrete case may well be given that will illustrate 
these rules and at the same time distinguish them from rules developed in 
common law pleading and in equity pleading. 

Suppose, in an action for the breach of a contract or in an equity suit 
for specific performance, the defendant promisor wishes to rely on a right 
to rescind because of a misrepresentation of fact made by the plaintiff 
which induced him to enter into the contract. It might be that he can 
prove that the representation of fact was made by the plaintiff, that it was 
false, and that it induced him to enter into the contract; but there is con- 
flicting evidence as to whether or not the plaintiff had known that the rep- 
resentation was false. The substantive law might also be in doubt, the de- 
fendant insisting that the misrepresentation, even though innocent, is a 
good defense, but the plaintiff insisting that scienter must be proved. 
Under these circumstances, the defendant would file a plea setting up the 
misrepresentation but omitting any allegation of scienter. The plaintiff 
would move to strike (at common law, he would demur; in equity, he 
would set the plea down for an argument), and at the argument he would 
insist that innocent misrepresentation is not a good defense. The ruling 
on that motion would depend upon the trial court’s determination of the 
substantive law problem. 

Suppose the court overruled the motion, holding the plea good. What 
would be the effect of that ruling, assuming that the plaintiff put the plea 
in issue? There are three quite different possible answers to that question. 

I. The ruling might be held to bind the parties throughout the contest, 


# This idea is at the basis of all recent pleading reform. The method here suggested for 
carrying out that idea seems as fair as, and much more direct and certain of success than, 
other methods for which this suggestion is a substitute. Present rules waiving defects of 
substance are quite limited in scope or are too general to impress the courts. See Ill. C.P.A. 
§ 42, Smith-Hurd, Ill. Rev. Stat. 1935, c. 110, § 166; Cahill’s New York C.P.A. § 278 (6th ed. 
1931) (compare § 279); imfra note 102. The methods usually relied on to reach the desired 
result are: (1) The courts are asked to construe the pleadings liberally. Ill. C.P.A. §§ 33 (2) 
and 42 (2), Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, §§ 157 (2) and 166 (2); Cahill’s New 
York C.P.A. § 275 (6th ed. 1931). (2) Very liberal rules for amendments are prescribed. III. 
C.P.A. §§ 46, 92(a), Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, §§ 170, 216(a); Cahill’s New 
York C.P.A., rule 166 (6th ed. 1931); Rules of Civil Procedure, art. 18, Am. Jud. Soc. Bull. 
XIV, 74 ff. (1919); Scott, Fundamentals of Procedure in Actions at Law, c. V (1922). When 
an objection is raised because of a defect in the pleading, there is little difference in sub- 
stance between the order sustaining the objection when there is an absolute right to amend, 
and the order overruling the objection. Compare: Clark and Moore, A New Federal Civil 
Procedure: II—Pleadings and Parties, 44 Yale L. j. 1291, 1299 ff. (1935). 
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in the trial and in the appellate courts. This is the equity rule regarding 
the sufficiency of pleas, but not of bills or answers. This result might be 
“explained” by either of two theories. One would rely on res adjudicata or 
“the law of the case.”’4? The other, given in the equity cases, would sug- 
gest that it would be unfair for the plaintiff first “to put the defendant to 
his proof’’ (i.e., require him to prove the allegations) and then deny that 
those allegations amount to a sufficient defense.** Under this position, the 
defendant wins though the substantive rights may be with the plaintiff. 
The appellate court may state the substantive law as requiring the proof 
of scienter. Scienter was not proved. A judgment for the plaintiff would 
follow if the case is decided on its merits. Yet the defendant wins because 
of the pleading rule that forecloses a consideration of the legal sufficiency 
of the plea and requires the defendant to prove only his plea, whether 
legally sufficient or not. This sacrifice of substantive law rights on the al- 
tar of a rule of pleading should shock a bar interested in real justice.*4 In 
mitigation, it should be said that there has been little tendency to extend 
the rule to other pleadings than the seldom used equity plea,* and its un- 
just application to these pleas is restricted by certain practices in ruling on 
objections to the pleas.” 


# This doctrine is applied when the ruling is given or affirmed by an appellate court; as a 
general proposition, the parties are then bound by the ruling, and can not question it on a new 
trial or on a second appeal, even though the second appeal may go to a higher court than the 
one making the ruling. See 22 Harv. L. Rev. 438 (1909); 4 C.J. 1093 ff. (1916). 

4 Harris v. Ingledew, 3 P.Wms. 91 (1730). This rule can be found in all the texts on equity 
pleading and in many cases; in nearly all of these cases, the rule is merely dictum or a make- 
weight added after the court has expressed an opinion that the plea was legally sufficient. 
Story, Equity Pleading § 697 (6th ed. 1857); Hughes v. Blake, 6 Wheat. (U.S.) 453 (1821), 
Hinton, Cases on Equity Pleading 381 (1927). Compare Ewald v. Ortynsky, 78 N.J. Eq. 527, 
79 Atl. 270 (1911), Hinton, Cases on Equity Pleading 387 (1927). Perhaps the true reason for 
the rule was stated in the argument of counsel in Harris v. Ingledew: “Otherwise the defendant 
might be tricked by the plaintiff, who having found, that the defendant had made a slip in his 
plea, might decline arguing it, and reply to it.” This failure of the plaintiff to give notice of the 
defect should not be so severely punished, but neither should it be rewarded as it is under the 
common law rule. For a compromise, see article 2, section 3, of proposed rules, infra. 

44 When on a first appeal the plea is held good by an appellate court, there is a stronger 
argument in favor of the rule which binds. the parties to this “law of the case.” See note 42 
supra. 

4s But see McCarty, Attacking a Defective Pleading, 20 Iowa L. Rev. 49, 50, 55, 65 (1934). 
Many of the cited cases are little if any better than dicta for the view expressed in the article 
to the effect that this rule is generally recognized in Iowa. 

46 In practice, this rule did not work injustice in many cases in equity, as it was limited to 
the plea, and the defendant was not seriously prejudiced if he was required to answer, setting 
up the same defense. The chancellor ordinarily would not sustain a plea if its validity was 
really doubtful; the problem would be saved for later consideration (and appeal) by an order 
to “let the plea stand for an answer,” or “let the benefit of the plea be saved to the hearing.” 
Story, Equity Pleading §§ 698 and 699 (6th ed. 1857). 
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II. Taking the opposite extreme position, the plaintiff might be per- 
mitted to raise the objection anew both at the trial, where he is entitled to 
an instruction requiring the proof of scienter, and after the trial on a mo- 
tion for. judgment non obstante veredicto. This is the common law rule,‘’ 
tempered by the permitted use of more than one plea.** To the extent that 
this rule allows a reconsideration of the substantive law at the trial, and a 
victory for the defendant only if he proves a good defense, this rule is 
sound; the courts almost everywhere are rejecting the equity rule which 
allowed the defendant to win by proof of the insufficient plea. But if the de- 
fendant actually proves a good substantive law defense, judgment should 
be given for him in accordance with the merits of the case, and not for the 
plaintiff on the pleadings. After a fair trial, the judgment should follow the 
decision on the merits, whether for the plaintiff or for the defendant. The 
equity rule is unsound when it gives a decree for the defendant on proof of 
an unmeritorious plea; the common law rule is equally objectionable when 
the judgment is given for the plaintiff notwithstanding a fair trial and 
verdict on the merits for the defendant. The common law rule is to this 
extent unsound in theory, even though in practice this rule is tempered to 
such an extent that the severe penalty of judgment non obstante veredicto 
is only occasionally imposed.*® 

III. A compromise between those two positions is here proposed for the 
new Federal rules. Though the plea is insufficient, the defendant must 
prove a good defense. If he proves a good defense, he is entitled to judg- 
ment regardless of the legal insufficiency of the plea. This view renounces 
both the equity rule permitting the defendant to win by proving the in- 
sufficient plea and the common law rule giving judgment against the de- 
fendant because of his error in pleading in spite of his proof of a good de- 
fense. In both cases, the proposed rule neither benefits the defendant nor 
bars him because of his error in pleading an insufficient plea; in place of 
the judgment controlled by the pleadings, the proposed rule substitutes a 
judgment based on the merits of the case as proved at the trial. 


47 Shipman, Common Law Pleadings 533 (Ballantine’s ed. 1923); Martin, Civil Procedure 
§ 371 (1899). 


48 In this case, the defendant would file two pleas, one alleging innocent misrepresentation 
and the other fraudulent misrepresentation. Though the first plea might be held bad after 
verdict, the defendant would be given judgment if the jury found the second plea proved. The 
plaintiff was given judgment non obstante veredicto only if the defendant confessed the declara- 
tion and failed to set up a good avoidance. 


49 For the use of two pleas, see note 48 supra. The rule is further tempered by the rule 
that, after verdict, the pleading should be construed most strongly in favor of the pleading, 
ignoring all errors in form. Shipman, Common Law Pleading 531 (Ballantine’s ed., 1923). 








392 THE UNIVERSITY OF CHICAGO LAW REVIEW 


2. Objections during the Trial Stage 

The discussion of the effect of the ruling on the motion necessarily dis- 
closed the attitude toward objections to the pleadings made during the 
trial stage and upon appeal. The error is one that “appears on the face” of 
the pleading. The party who filed the erroneous pleading, and the oppo- 
nent who has not objected by motion, have both contributed to the fail- 
ure of the pleadings to carry out the rules and to prepare the case properly 
for trial. Since both parties are at fault, it is unfair to penalize either party 
by benefiting the other. 

The common law rule often benefits the party who failed to object to 
the faulty pleading. The shrewd (and ethical) lawyer’® for the defendant 
who discovers an error in the common law declaration no longer hastily 
attacks by demurrer. The prize coup is the motion in arrest of judgment 
used after having the benefit of a chance to win before the jury." If it is 
feared the error is not serious enough for the court to sustain a motion after 
an adverse verdict, the almost equally effective strategy is to wait until 
the jury is selected and then to object to the introduction of any evidence 
because of the lack of a good cause of action stated in the declaration.” 
The terms imposed for the privilege of amending are usually severe enough 
to discourage the plaintiff effectively. 

While such methods furnish some of the happiest moments for the skilled 
lawyer, they lead neither to improved pleadings nor to increased popular 
respect for the law. The abolition of such methods should be accomplished 
by express edict. It is true that some rules have failed to reach this result 
though they were probably intended to accomplish it. The fault lay in the 
unnecessarily vague and meaningless wording of the rules. A rule can be 
drawn that will clearly ban attacks on the legal sufficiency of the pleadings 
after the trial stage has been reached. 

It might be argued that these methods of attack during and after the 

s° Certainly it was not unethical for a lawyer to demonstrate his “art” in pleading. The 
common law courts carefully protected this art from attack by statute. ‘“‘Now the moderation 
of this statute is such, that it doth not utterly reject form; for that were a dishonor to the law, 
and to make it, in effect, no art.”” Heard v. Baskerville, Hob. 232 (1614), Cook and Hinton, 
Cases on Common Law Pleading 247 (1923), quoted in Scott, Fundamentals of Procedure 145 
(1922). 

Ss Stephens, Pleading 230, 231, 246, 270 (Andrews’ 2d ed. 1901). Shipman, Common Law 
Pleading 527 (Ballantine’s ed. 1923). 

8? Scott, Fundamentals of Procedure 150, note 20 (1922). Compare Baker and Conrad v. 
Chicago Heights Const. Co., 282 Ill. App. 459 (1935). But see Story, Equity Pleading § 464 
(6th ed. 1857). 

53 Usually the reform is a vague, indirect attack by decreeing liberality in allowing amend- 
ments, instead of a clear, direct attack on the allowance of an objection. See note 41 supra. 
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trial should be retained because they furnish about the only real sanction 
left in practice today for enforcing the pleading rules. If all penalties are 
removed, there will be no incentive for a party either to plead carefully 
himself or to object to errors in the pleadings of his opponent. But the an- 
swer to that argument has already been given. When a pleading is at- 
tacked during the pleading stage by motion, the reasonable penalty of 
costs is imposed, not merely in the flagrant case, but in practically every 
case. This swift and sure penalty should be more effective in enforcing 
good pleading than the slight chance of a successful objection during the 
trial stage.5¢ In addition, the preposed rules encourage the raising of the 
objection during the pleading stage. 

Every benefit claimed for pleading can best be obtained by thus raising 
the objections by motion during the pleading stage. Only in this way will 
the defects be removed in time for the pleadings to serve their purpose of 
preparing the case for trial. Complications, such as those caused by de- 
fects in parties, will be removed. The issues will be properly limited and 
determined. The burden of proof will probably be indicated. Proper no- 
tice of the claim or defense will be given. And perhaps most important of 
all, the disputes of substantive law will often be settled. If this substantive 
law issue can be argued on a motion, when briefs can be submitted and due 
consideration can be given it, a sound decision is more apt to be reached 
than if the issue is raised by an objection to evidence or instructions when 
even the hurried and ill-prepared arguments will be impeded by the pres- 
sure of the trial. The motion, with its order settling the theory of the case 
and prescribing pleadings properly serving their functions, will insure a 
trial of the merits with a minimum of surprise and a maximum of orderly 
consideration of material evidence. 

These indirect results are the important advantages favoring the rule 
abolishing objections to the pleadings made during the trial. In addition, 
there will be the slight advantage in the direct result that the trial may be 
made a little less complicated by the removal of some of the arguments re- 
garding the pleadings. These arguments indicate a dislike for the English 
practice which encourages the postponement of the arguments or objec- 
tions in law until the trial stage. However, the present proposals are not 


54 Higgins, Am. Jud. Soc. Bull. XI, 56 (1916): “Rules requiring the ultimate facts and 
against prolixity, scandal and the like are of no benefit unless enforced The enforcement 
lin England] of the rules of good pleading by penalization of costs has secured simplicity and 
prevented that carelessness which, in some jurisdictions of the United States has been the 
occasion of technical squabbles that occasion delay and burdened the courts with the necessity 
of making distinctions in order that the very right of the case might be reached for determina- 
tion.” Also see id., at 102. 
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inconsistent with that practice, or with the present Federal Equity Rules. 
So long as the defendant’s objection in law must be raised during the 


pleading stage, it is not essential that it be made in a separate motion 
rather than in the answer. 


Two types of objections that relate directly to the pleadings can still be 
made during the trial. 


a) Objections to Evidence, Pleadings and Findings.—As heretofore ex- 
plained, the right of each party to a judgment based on a fair trial on the 
merits should in no way be restricted; it should in fact be strengthened by 
an elimination of those rules which now result in judgments based on con- 
siderations other than the merits. The instructions given and refused, and 
the rulings on the objections to evidence, will still show the legal theory on 
which the case was tried. While a “theory of the case” may have been de- 
veloped during the pleadings, and this theory should ordinarily be followed 
consistently at the trial, objections to evidence and instructions should 
still be made for the purpose of saving rejected theories for review. The 
losing party should, as heretofore, be entitled to a new trial if the rulings 
on objections during the trial show that an erroneous legal theory was ap- 


plied to his prejudice. Existing safeguards necessary to insure a fair trial 
on the merits are thus retained. 


In connection with these objections, motions for instructed verdicts 
should receive careful attention in the rules. Unless the constitutional ob- 
jection appears insurmountable,’ encouragement should be given the 


85In Slocum v. N.Y. Life Ins. Co., 228 U.S. 364, 33 Sup. Ct. 523, 57 L.Ed. 879 (1913), 
the trial court denied the defendant’s motion for a directed verdict at the close of the evidence. 
After verdict for the plaintiff, the defendant raised the objection again by motion for judgment 
on the evidence notwithstanding the verdict. The trial court denied this motion also, but the 
Circuit Court of Appeals reversed the case with direction to sustain the second motion and 
give judgment for the defendant. This was all in accordance with the state practice, which 
was typical of the most modern acts. But the Supreme Court, in a five to four decision, held 
this to be a violation of the right to trial by jury guaranteed for the federal courts by the 
Seventh Amendment, and ruled that a new trial must be granted the plaintiff. In view of the 
division of the court on that case, and the weight of the state authorities contra, a reconsidera- 
tion by the Supreme Court would be desirable. While the practice of renewing the objection 
by motion for judgment notwithstanding the verdict is in accordance with the usual practice— 
Ill. C.P.A. § 68(3) and Rule 22, Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 192(3); Malewski 
v. Mackiewich, 282 Ill. App. 593 (1935)—the name of the second motion and the nature of the 
procedure may have unduly influenced the majority of the court. But in view of this decision, 
the second motion might well be abandoned. However, the court will permit the trial court, 
in accordance with the most modern state practice, to postpone the ruling on the motion for a 
directed verdict, and allow the trial or appellate court to render final judgment on the post- 
poned motion. The verdict in accordance with a peremptory instruction seems to be a mere 
formality, especially when the instruction will be required on the second trial (with the same 
evidence) by the doctrine of the “rule of the case.” Such a formal verdict might be held un- 
necessary for a judgment on the first motion. The appeal should be taken.to the ruling on the 
motion for a directed verdict, without a motion for judgment on the evidence notwithstanding 
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practice of postponing the ruling on this motion until after the verdict, as 
a finding of the jury for the moving party will eliminate many arguments 
and chances for a reversal. If this postponement is permitted, the rules 
should also give the appellate court the power, on reversal, to give the 
proper order without remanding for a new trial. At the same time, when a 
ruling is made on a motion for a directed verdict, either by the trial or an 
appellate court, the losing party should have the same opportunity to 


move for a new trial as he would have had if this ruling had been made be- 
fore the verdict.” 


b) Variance.—The objection to evidence or instructions based on a 
variance between pleading and proof is usually not a substantial objection. 
As a rule, each party is well aware of the nature of the opponent’s claim or 
defense. If one party fails to state his real position, the other lays plans to 
defeat the position taken in the pleading and to pretend surprise and pro- 
test vociferously against the admission of evidence of the true position. 
Generally the objection is a “technical” one and should not be successful. 
However, at common law the objection often led to the exclusion of matter 


not accurately described in the pleading.5’7 How should the common law 
rule be attacked? 


the verdict. This procedure has the advantage of greater simplicity in addition to the increased 
chance of being held constitutional. 


s¢ When a plea fails to allege sufficient facts for a good defense, the plaintiff will often re- 
frain from objecting by motion (demurrer), and then move for a directed verdict if the de- 
fendant fails to prove the omitted fact. This should be discouraged, as our object should be to 
have pleadings give notice of the facts that must be proved. Also this “trick” (Harris v. 
Ingledew, note 43 supra) should not lead to a final judgment when the defendant really has 
evidence which he would have introduced if he had known the omitted fact was in issue. The 
rules should expressly encourage the granting of a new trial in such a case; this is in addition to 
a rule saving to the losing party his opportunity to move for a new trial. See last sentence of art. 
2, § 3 of proposed rules, infra. Compare Cahill’s New York C.P.A., rule 166(2) (6th ed. 1931): 
“A complaint or counterclaim need not be dismissed on the trial because of failure of or defect 
in proof, if it shall be made to appear that the evidence to supply the defect can be produced. 
In such case the judge may thereupon receive such evidence or adjourn the trial, or direct a new 
trial, on such terms as in his discretion shall be proper.” That rule is subject to three serious 
objections: (1) The word “may” fails to suggest any criterion for determining when the per- 
mission should and when it should not be granted; yet final judgment often depends upon the 
exercise of this discretion. (2) Not being limited to cases where the failure of proof is justified 
by the state of the pleadings, the rule does not bar insubstantial requests (the limitation here 
proposed should be substituted for “‘may”’). (3) The same liberality should be prescribed for 
variances in answers and other pleadings. 


57 Perhaps the most unreasonably strict cases on variance at common law were in special 
assumpsit where an error in “identifying” the contract by a slight misstatement of the con- 
sideration or the promise was often treated as fatal. For illustrations, see the following cases 
reprinted in Cook and Hinton, Cases on Common Law Pleading 360-369 (1923): Blythe v. 
Bampton, 11 J. B. Moore 387 (1826); Penny v. Porter, 2 East 2 (1801); Simms v. Westcott, 
Cro. Eliz. 147 (1590); Curley v. Dean, 4 Conn. 259 (1822). 
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One suggestion has been to adopt “notice pleading.”’* This merely im- 
plies that the pleading is satisfactory if it gives reasonable notice. Aside 
from the facts that notice is seldom needed by the adverse party and that 
pleadings serve other and more useful purposes, this change of emphasis 
really does not avoid the difficulty. There can still be a “fatal variance” 
between the position taken in the notice pleading and the position taken in 
the evidence.** In fact, an emphasis on the notice-giving purpose of plead- 
ings may lead to an emphasis on the importance of giving correct notice. 
The effective remedy would seem to lie in the opposite direction: an em- 
phasis on the unimportance of notice. This leads to the position that the 
pleading guilty of a variance from the true facts is objectionable only in 
that it failed to produce the benefits expected of pleadings, particularly 
the framing of the true issues; the punishment for such a defect should be 
appropriate for the offense, and should ordinarily consist only of the as- 
sessment of the costs of litigating the unpleaded issues. 

Another suggestion for limiting the variance objection has been to de- 
fine it almost out of existence. The New York Civil Practice Act provides: 
“A variance between an allegation in a pleading and the proof is not mate- 
rial, unless it has actually misled the adverse party, to his prejudice, in 
maintaining his action or defense on the merits.’ This rule is quite in- 
definite, the two words, “‘misled” and “prejudice,” both leaving the court 
much discretion in drawing the line between “material’’ and “immaterial”’ 
variances. The result has been that this line is not far from the line drawn 
at common law or in equity between the “fatal’’ and the “immaterial” 
variances.® The rule has failed in its purpose.® 

58 Supra note 8. 


s9 “The notice required of the details of the pleader’s cause becomes, after all, a question of 
legal notice, governed by precedents and rulings, rather than actual knowledge of the de- 
fendant; the latter is too shifting and variable a ground to be practicable.” Clark, Code 
Pleading 30, note 96 (1928). 

6 A clear distinction should be made betwen “notice pleading” as a plan for a system of 
pleading and “notice pleading” as a rallying cry for a group of pleading reformers. The re- 
formers are primarily interested, not in a new system, but in rules which will lessen the impor- 
tance of pleading and will cease to retain doctrines which have had the unfortunate effect of 
emphasizing and retaining outworn distinctions and rigid rules in our law. I should like to be 
classed in this group. But as a system of pleading, “notice pleading” has not been carefully 
developed in many of its details. The sanctions for enforcing its rules, in particular, have re- 
ceived little attention. The suggestions in this article are not all inconsistent with “notice 
pleading” rules, but are in fact advanced with the hope that they will prove to be of value as 
contributions to the reform plans of the “notice pleaders.” 

* Cahill’s New York C.P.A. § 434 (6th ed. 1931). 

& See cases in annotations to § 434. 


* Though this method of limiting variances does not seem to be the best method of attack- 
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This New York provision is but another illustration of a previously 
noted tendency in pleading reform. A final decision based on the violation 
of a rule of pleading rather than on the merits of the case is under attack. 
The common practice is to blame, and to attempt to restrict, the rule of 
pleading, instead of the penalty. Again this method is open to the two 
objections: a variance might well be discouraged by a reasonable punish- 
ment even though it should not be labelled “fatal” or “material” for the 
purpose of the imposition of the serious common law® penalty; and even 
the “material” variance should not be punished by the severe penalty of 
final judgment. 

While the problem of variance will necessarily remain to worry the 
bench and the bar, a direct attack on the penalty of judgment will sub- 
stantially limit its importance, and with the advantages to the objector so 
greatly reduced, the number of objections based on variance will be mate- 
rially decreased.®* It should never be necessary to render a final res ad- 
judicata judgment because of a variance. When the variance is “mate- 
rial,” an amendment should be allowed; even that formality can be waived 
if it is “immaterial.” Of greater importance, terms should always be im- 
posed for the privilege of relying on the unpleaded matter. In most cases 
there is little real surprise or prejudice, and reasonable costs will suffice. In 
a few cases, a continuance will be necessary to allow the objector to in- 
vestigate the new cause of action or defense. When the trial is by the 
court, the added costs will be slight, but the entire costs of litigating, and 
perhaps the expenses of investigating, the new matters might be assessed. 
When the trial is by jury, actual surprise and the need of considerable time 
for investigating should call for the dismissal of the jury with the added 


ing the problem, the New York rule might be improved by making it more definite. This seems 
to be part of the plan suggested in McCaskill, One Form of Civil Action, But What Procedure, 
for the Federal Courts, 30 Ill. L. Rev. 415, 440 (1935). The New York rule is copied as part of 
art. 2, § 4 infra, but the distinction between a “material” and an “immaterial” variance is 
not made important. 

64 In equity, the variance rules should not now be as strict as at common law. Without a 
jury trial, a continuance for an opportunity to prepare a defense to the new matter can be 
granted without prejudice to the objector. But some of the equity cases applied the variance 
rules in much the same spirit as at common law. The following cases are reprinted in Hinton, 
Cases on Equity Pleading 160-170 (1927): Gurney v. Ford, 2 Allen (Mass.) 576 (1861); Smith 
v. Smith, 4 Johns. Ch. (N.Y.) 281 (1820); Dorn v. Geuder, 171 Ill. 362, 49 N.E. 492 (1898). 

*s Two present limitations on the raising of objections based on variance will be retained 
without special mention: (1) An objection to evidence because of a variance must be suffi- 
ciently specific to identify the error, so an amendment may be made to avoid the variance. 
3 C.J. 802, note 95 (1915). (2) An objection based on a variance will not be considered when 
raised for the first time on appeal. 3 C.J. 796, § 720 (1915). The proposed rules (art. 2, § 3, 
infra) require the objection to be made during the trial. 
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expense of a complete new trial. This should not be ordered except when 
actual prejudice would result if only a short continuance were granted. 
When the new trial is really necessary, the terms might be very severe, 
and in case a variance by the defendant will delay a judgment in favor of a 
plaintiff who has made out a convincing case, the defendant might be re- 
quired to give bond for the costs or even for the payment of the judgment. 
In prescribing terms, the court must be given much discretion, but the 
rules should be as definite as possible in stating the policy to be followed, 
banning the res adjudicata judgment, and indicating the possibility in most 
cases of continuing without serious prejudice or delay.” 

Separate treatment will have to be given the case where the variance 
constitutes a shift from a legal claim or defense to an equitable one, or 
vice versa. The common law barriers to a shift from one writ to another 
have been broken down rather easily. However, one distinction between 
law and equity can not be so easily abolished. The right to a trial by jury 
at common law is preserved by constitutional provisions. Nevertheless, 
the right to make this shift should be made absolute, and the procedure 
should be simple. Even when made during the course of the trial, the 
shift from legal to equitable should not differ from the shift in any other 
variance. With or without a continuance, the trial can continue before 
the court, the jury (if there is one) being dismissed. When the shift is from 
equitable to legal, the party guilty of the variance may be barred from claim- 
ing a right to a jury trial as one of the terms for permitting the amend- 
ment. But if the other party insists upon his right to a jury trial, a con- 
tinuance, with a new trial, will be necessary. In imposing terms for the 
privilege of making this type of amendment, the objecting party should 
be adequately protected. The right to a trial by jury is still considered so 
hallowed that indirect pressure should not be applied to induce him to 
waive the jury even though the trial by court is now so greatly favored. 
This part of the problem of variance will necessarily be covered by the 
separate rules on the transfer of cases between law and equity.*’ 

% Many states have rules that appear to be extremely liberal in allowing amendments, but 
are too broad and general to point out the desirable order to the trial court. Ill. C.P.A. § 46(3), 
Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 170(3) provides: “A pleading may be amended at 
any time, before or after judgment, to conform the pleadings to the proofs, upon such terms as 
to costs and continuances as may be just.” See the discussion of this provision, McCaskill, 
Illinois Civil Practice Act Annotated 113 (1933). Compare Rules of Civil Procedure, art. 18, 
Am. Jud. Soc. Bull. XIV, 74-78 (1919), especially §9: “At any time after trial, whether 
before or after judgment, the trial or appellate court may allow any amendment necessary 
to make any pleading conform to the proof, so far as may be just.”” This rule takes much of 


the ambiguity out of the word “‘may,” and at the same time takes much of the apparent liber- 
ality out of the rule. 


67 See Ill. C.P.A., § 44(2), Smith-Hurd’s Ill. Rev. Stat. 1945, c. rr0, § 168(2); McCaskill, 
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3. Objections after Trial and on Appeal. 

The previously defined policies would require that, after a fair trial on 
the merits, the judgment should be in accordance with those merits, and 
errors in pleading should never be the basis for motions in arrest of judg- 
ment or for judgment non obstante veredicto. Even motions for a new trial 
based on such errors should be banned, unless a case can be suggested 
where the defect in the pleadings might cause substantial injustice of a 
type that would not give rise to an appealable objection during the trial. 

The corollary to this has already been stated. Since the judgment is to 
be given, not on the pleadings but on the merits, the right to a fair trial 
must be safeguarded by ample appellate review if erroneous rulings dur- 
ing the trial result in substantial injustice to any party. The suggestions 
here made do not require a detailed discussion of motions for new trials or 
of appellate review. 


C. PROPOSED RULES 


These suggestions for abolishing the penalty of judgment on the plead- 
ings should be stated in the form of proposed rules. This can be done only 
in a tentative sort of way, as the suggestions do not cover an integral part 
of the rules separate from the rest. It is true that these proposals are con- 
sistent with any “type” of pleading that might be adopted.*® Nevertheless, 
the general plan, vocabulary, and even the substance of the suggested 
rules will depend largely upon the whole set of rules of which these will 
constitute only a small part. This is particularly true because the mo- 
tion is here used for raising objections, and motions are used so extensively 
for other purposes during the pleading and the trial.7° As the committee 
now drafting the pleading rules has not made the first draft available, con- 
sistency with those rules is impossible. For that reason, these proposals 
will be of value only to the extent that they may contain ideas of sub- 
stance that can be properly incorporated or adopted in the new rules. 

With this explanation that defects of form should be ignored, the follow- 
ing rules are suggested for the purpose of carrying out the major part of 
the above proposals. Perhaps it is desirable to repeat that all other rules, 
covering pleading, trial practice, or appellate court practice, should be 


One Form of Civil Action, But What Procedure, for the Federal Courts, 30 Ill. L. Rev. 415, 
439 (1935). 

8 See note 38 supra and note 74 infra. 

% These proposals involve the enforcement of the other pleading rules, rather than the sub- 
stance of these rules. They are not inconsistent with “notice pleading” or any compromise 
between that and “‘issue pleading,” but should supplement any such system. 


7 Recent experience has indicated that confusion is not seriously increased by this wide 
use of the name “motion.” See note 27 supra. 
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examined carefully for the purpose of eliminating final judgment as a 
penalty for a breach of the rules.” 


ARTICLE 1—PRE-TRIAL OBJECTIONS TO SUFFICIENCY OF PLEADINGS 


SecTION 1. Motions for Defects in Form or Substance.—All objections to the legal 
sufficiency, substance or form of pleadings, such as were formerly made by dermurrer, 
motion or exception, shall be made by motion. Each motion shall state in reasonable 
detail the ground or grounds for the objection, and may state the relief or kinds of re- 
lief, in the cumulative or alternative, to which the moving party may deem himself 
entitled. 

[Sec. 2. Construction of Rules Relied on.—In determining the validity of an objec- 
tion made by such a motion, the rules of pleading shall be interpreted and applied in 
such a way that the pleadings will best serve their purpose of preparing the case 
effectively for trial.]” 

SEc. 3. Costs ——To the end that motions resulting in the improvement of defective 
pleadings shall be encouraged and motions lacking merit shall be discouraged, the 
losing party on the motion shall ordinarily be taxed reasonable costs to be paid to the 
winning party. These costs shall, except in unusual cases, be a fixed sum as set by 
rules for each circuit or district, and shall not, prior to January 1, 1940, exceed ten 
dollars for any circuit. These costs shall be summarily taxed and shall not abide the 
event of the action unless otherwise provided by the court. No costs shall be assessed 
hereunder if the defect objected to is removed or the relief requested is adequately 
supplied, by an amendment, bill of particulars or otherwise, within five days of re- 
ceiving notice of the filing of the motion, or within such further time as the parties 
may agree to or the court may allow. 

Sec. 4. Order —The order rendered with the ruling on the motion shall not be 
limited to the relief demanded in the motion, but shall be appropriate to the objection 
made in the motion and found valid, such as: that all or part of the defective pleading 
be stricken, that an allegation be stated in more detail or the pleading be made more 
definite and certain, that a cause of action or party improperly joined be dropped, that 
necessary parties be added, that amendments be made removing designated defects, 
or (if the motion is overruled) that the party answer over. A final judgment on the 
pleadings shall not be given unless it appears that the defect can not be cured by 


™ Compare Costigan, The Spirit of Code Pleading, 11 Ill. L. Rev. 517, 539 (1917): “The 
subject of this paper is the spirit of code pleading. It is, after all, a very narrow scope. For 
the problems of pleading are really not our most troublesome problems in reforming procedure. 
.... The delays and the expense are experienced after the pleading stage is passed and the. 
real trouble, then, is not with code pleading, but with the code procedure that does not relate 
to pleading proper.” Many a desirable rule of trial or appellate court practice is made ob- 
noxious by the penalty of judgment or dismissal by which it is enforced. 

» Bracketed to indicate that this may be omitted. It seems well to emphasize repeatedly 
in the rules that pleadings are merely a means to an end. There should be a separate section in 
the rules to this effect. Compare Cahill’s New York C.P.A. § 275: “Pleadings must be 
liberally construed with a view to substantial justice between the parties.” Does this New 
York section mean that a just judgment should be given on the pleadings, or that the plead- 
ing rules should be loosely enforced and in doubtful cases the pleading should be held to com- 
ply with the rules, to the end that the judgment should be determined by the merits and not 
by the pleadings? 
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amendment, or the losing party expresses a determination to stand by his position for 
the purpose of appeal, or he fails to carry out the order within the time therein pre- 
scribed or such further time as may be allowed. If the judgment given in accordance 
with one of these exceptions is reversed on appeal, judgment shall not be given against 
the appellee but the case shall be remanded for the entering of the appropriate order. 

Sec. 5. Immediate A ppeal—An immediate appeal can not be taken from the ruling 
on the motion except: (1) When a final judgment is given in the order; (2) When the 
losing party permits final judgment to go against him by indicating his desire to stand 
by his position or by failing to carry out the order; (3) When otherwise provided by 
statute or rule; or (4) When leave for an immediate appeal is granted by the court 
entering the order. 

Sec. 6. Ruling Shall Not Prejudice Later Objection—When the motion raises a 
question as to the substantive law applicable to the case, the theory developed for the 
ruling on the motion shall ordinarily be followed consistently throughout the trial 
unless it shall appear to be definitely erroneous. However, the ruling on the motion 
shall not affect the substantive rights of the parties. The rejected theories of law may 
later be advanced for the purpose of getting rulings concerning evidence, instructions 
or findings which may be the basis for a motion for a new trial and an appeal.” 

Sec. 7. Error in Ruling—New Trial—A ppeal.—An error in the ruling on the motion 
shall not be the basis for granting a new trial, or a reversal on appeal.” 

Sec. 8. Defects Waived by Going to Trial.—All defects in the pleadings, whether of 
form or of substance, are waived by going to trial on the merits, and no objection 
shall thereafter be made that is based upon the legal insufficiency of a pleading; pro- 
vided however, that such waiver by a party to a legally insufficient pleading shall not 
estop him from raising objections to the proof, as being insufficient, whether an objec- 
tion has been made to the pleading or not. 


ARTICLE 2—OBJECTIONS AT TRIAL 


SecTION 1. No Objections in Law.—After a cause has been reached on the trial 
calendar or referred to a master for a hearing, no objection shall be made that is based 
on an error in the pleadings that might have been attacked by a motion during the 
pleading stage. 

Sec. 2. Objections to Evidence, Instructions and Findings.—Each party is entitled 
to a fair trial on the merits of the case, regardless of errors in any pleading, and for the 


73 As thus worded, this rule does not cover the effect of a ruling by an appellate court. 
Whether or not the usual theory of the “law of the case” should be changed, is a matter that 
should be stated in the rules on appellate court practice, if such rules are within the field in 
which the act gives the court rulemaking powers. For the present tendency, see 42 C.J. 558 
(1927). 


74 See note 38 supra and text at note 68. It seems unnecessary to add any limitation to this 
proposed rule, unless someone suggests a case where this rule would work an injustice. If such 
a case is suggested, the following limitation might be added to the rule: ‘Unless the ruling 
necessarily has affected the substantive rights of the party and no other opportunity has been 
afforded him to assert the rights by insisting on a fair trial on the merits.”” Compare Cahill’s 
New York C.P.A. § 106 (6th ed. 1931), which covers all rulings of the trial court. This is also 
true of the suggestion in Pound, Some Principles of Procedural Reform, 4 Ill. L. Rev. 491, 
505 (1910). 
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purpose of preserving this right, he may make objections to evidence, or to instructions 
given or refused, or to findings, which are erroneous and are prejudicial to him. 

Sec. 3. Motions for a Directed Verdict.—The court may reserve decision on a motion 
for a directed verdict until after the verdict of the jury has been received. If the verdict 
is against the moving party and the motion is then granted, the verdict of the jury 
shall be recorded as rendered but the judgment shall be given on the motion without 
the necessity of a verdict in support.’s> The losing party on this motion may, after the 
ruling thereon, move the court for a new trial, and if this motion is overruled, he may 
appeal the two rulings, asking for a reversal on alternative grounds. If the ruling on the 
motion for a directed verdict is reversed on appeal, judgment shall be entered on the 
motion or on the verdict in accordance with the new ruling; provided however, that 
the appellee shall have the same right to move for a new trial as though the lower court 
had originally ruled properly on the motion for a directed verdict, and provided also, 
that the appellate court may direct that such motion for a new trial be filed by the 
appellee directly with such appellate court for its consideration. If the motion for 
a directed verdict is granted because of the failure of the opponent to prove a fact 
erroneously omitted from the pleading of such opponent, such opponent shall be en- 
titled to a new trial upon a showing by affidavit: (a) that favorable evidence is 
available to entitle him to submit to the jury the issue based on such omitted fact, 
and (b) that such evidence was not presented at the trial because of the failure of the 
moving party to indicate the existence of that issue by objecting to the legal sufficiency 
of the defective pleading by a motion during the pleading stage of the case.” 

Sec. 4. Variance.—A variance between the pleadings and the proof is not material, 
unless it has actually misled the party objecting to the variance, to his prejudice, in 
maintaining his action or defense upon the merits. When the variance is not material, 
the court may order an immediate amendment or may admit the proof of the new 
claim or defense without an amendment; the court may also tax as costs against the 
party guilty of the variance any or all of the expenses of litigating the new issues, which 
costs shall not abide the event. To the end that each party shall have an opportunity 
to enforce his substantive rights, an amendment shall be permitted, on such terms as 
the court may impose, with or without a continuance and with or without commencing 
the trial anew, even when the variance is material, if the party would otherwise be 
barred from setting up his rights by the doctrine of res adjudicata, the statute of limi- 
tations, or otherwise. In all cases where the objector should be able to proceed with 
the trial because he should have had reason to suspect the possibility of the advance- 
ment of the new claim or defense, and in all cases where an adequate continuance is 
practical (considering the method of trial, simplicity of the evidence on the new 
issues, and the availability of witnesses), an amendment with a continuance, without 
commencing the trial anew, shall be ordered, on such terms as to costs, and bonds for 


78 This should make unnecessary a separate motion for judgment on the evidence notwith- 
standing the verdict. See note 55 supra. 


7% See notes 43 and 56 supra. In Scott, Fundamentals of Procedure in Actions at Law 159- 
161 (1922), this problem is discussed and the suggestion is made that the new trial should be 
limited to the new issue. Accord: Pound, Some Principles of Procedural Reform, 4 Ill. L. Rev. 
491, 504 (1910). While the party here asking for a new trial won on the other issues, he is at 
fault and it is not unfair to submit all issues to the second jury. The arguments of policy on 
this question seem nearly evenly balanced. 
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costs or payment of judgment, as the court may direct. ‘The orders given when ruling 
on an objection based on variance shall not be the basis for a motion for a new trial 
unless the moving party clearly establishes that the ruling on the objection during the 
trial was so unreasonable, because of resulting prejudice, that it was an improper exer- 
cise of discretion.” 


ARTICLE 3—OBJECTIONS AFTER TRIAL 

Section 1. No Objections in Law.—No motion in arrest of judgment nor motion 
for judgment non obstante veredicto nor motion for a new trial shall be granted because 
of defects apparent in the pleadings. 

Sec. 2. Variance ——No motion for a new trial shall be granted because of variance 
between the pleadings and the proof unless timely objection had been made thereto 
during the trial; and even when objection had been made, the motion for a new trial 
shall not be granted unless the moving party clearly establishes that the ruling on the 
objection during the trial was so unreasonable, because of resulting prejudice, that it 
was an improper exercise of discretion. 

Sec. 3. Motion for a New Trial.—Rulings on the objections to evidence, instruc- 
tions or findings made during the trial may furnish the basis for a motion for a new 
trial if erroneous rulings resulted in substantial prejudice to the substantive rights of 
the party.” 

Il 
DEFINITE AND INDEFINITE TERMS IN PLEADING RULES 

There is a prevalent belief that the techniques of equity pleading were 
superior to the pleading techniques developed at common law, and that 
the main object of the code was to extend the superior equity rules to 
cover both equity and law cases. That was certainly not true of code re- 
form in this country.” The equity bill and answer were interested in dis- 
covery, and prepared the case for its own type of trial.*° The law cases 
still constituted the bulk of the litigation, and the common-law emphasis 
on the raising of issues had led to rules better suited for preparing these 
cases for the jury trial. For this important purpose of raising issues, the 
common-law methods were therefore adopted by the codes; the corre- 
sponding equity rules were discarded.™ 

7” The problem of transfer from law to equity, and vice versa, is left for consideration by a 
separate rule (note 67 supra). 

78 The rules regarding appellate review are not within the scope of these suggestions. 

7” For a comparison with the English reform under the Judicature Act, see Pound, Some 
Principles of Procedural Reform, 4 Ill. L. Rev. 388, 404 (1910). 

* It is hardly necessary to call attention to the fact that both common-law pleading and 
equity pleading were products of long periods of development, and they varied greatly from 
century to century. The method of trial likewise varied greatly in equity, with the secret trial 
persisting in the federal courts until a recent date. Clark, Code Pleading 10, 13 (1928). 

*' It is sufficient to mention a few characteristics of equity pleading that were abandoned 


in favor of the opposite common-law rule: (a) pleading and discovery, or the basis for dis- 
covery, were combined and often confused in the one pleading instrument; (b) the bill antici- 
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There was, however, an attitude in equity which was sought for the 
code: by comparison with the common law, pleading rules seemed to be 
much less important in equity; it was assumed that each case would be 
decided on its merits, with no technical rule of pleading preventing the 
ascertainment of the merits.*? This was to be the “Spirit of the Code.” 

The proponents of code pleading admit that this “Spirit of the Code” 
received rough treatment at the hands of the courts. They state this not 
as an admission but as an accusation. The blame is placed not on the code 
but on the unfriendly and unintelligent courts. To determine the fairness 
of this charge, the phantom “Spirit” must be captured and examined. 

Where can the “Spirit” be found? Since the courts failed in their duty, 
we can not find it in the decisions under the codes. We must go to the 
equity cases. 

It is submitted that the “Spirit” is to be found in two attitudes: (1) the 
rules of pleading were not to be vindicated by the severe sanction of final 
judgment; and (2) the rules were much more flexible. The first of these 
two furnished the theme for Part I of this article. It is related to the sec- 
ond in this respect: flexible rules leave much to the discretion of the 
court; the severe penalty of judgment should not be imposed against the 
party who failed to guess in which way the court would exercise its dis- 
cretion.*? The penalty at common law naturally led to the development of 


pated the affirmative defense and met it by an affirmative replication (if one) in the charging 
part of the bill; (c) pleadings were in issue when filed (i.e. a denial was not necessary, the 
answer “constructively denying” everything not admitted); (d) general denials were not 
needed and were not used; (e) the defendant had a choice of two methods of pleading his de- 
fense based on allegations of fact: answer or plea; (f) different methods were developed for 
objections in law to form or substance: demurrer, motion, exception, plea set down for argu- 
ment, hearing on bill and answer. Arguments of similarity based on Federal Equity Rules of 
1912 are unsound as those rules are based more on the code than on traditional equity plead- 
ing; except for the sections on “parties,” federal equity pleading can better be studied in a 
course on “Code Pleading” than in “Equity Pleading.” 

% “Technical” decisions can be found in equity pleading, but they are the exception. Some 
are explainable by the fact that a court often carried its common-law attitude over into the 
equity cases, where the same court had jurisdiction of both. Some are the result of a reaction 
to the delay growing out of an easy attitude toward speed that developed with the easy attitude 
toward pleading rules. Most of them are cases where the pleading ground was merely a make- 
weight; the rule would be held to be merely discretionary if it led to a result not in agreement 
with the apparent merits. Thus the rule that the defendant is entitled to a decree if he proves 
his plea, though the plea is defective, can be found in hundreds of cases; but it would be diffi- 
cult to muster a half dozen where the plea was stated to be really defective, or even probably 
defective. And the rule has been held to be discretionary. Ewald v. Ortynsky, 78 N.J. Eq. 
527, 79 Atl. 270 (1911), Hinton, Cases on Equity Pleading 387 (1927). 

*s Freund, The Use of Indefinite Terms in Statutes, 30 Yale, L. J. 437, 442 (1921); note 5 
supra. The common law penalty for bringing an action under the wrong writ became very 
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definite rules. The same penalty under the code led to interpretations 
that, to the reformers, were disappointingly similar to the common law. 

In spite of the partial retention of the common-law penalty of judg- 
ment, the rules might have been construed as flexible if they had been 
framed in language appropriate for flexible (indefinite) rules. But they 
were not. Judge Hinton was a severe critic of the draftsmanship of these 
rules, pointing out (1) that indefinite rules were often prescribed where 
definite ones would have been more useful and (2) that even when flexi- 
bility was desirable, the language used by the rules had a misleading ap- 
pearance of definiteness which proved to be the source of much litigation, 
most of it on a low plane. 

While Judge Hinton was thus criticizing the language of the codes, his 
colleague, Ernst Freund, was completing the pioneer work in the field of 
legislation. One of the important contributions of this latter work con- 
cerned the use of indefinite terms in statutes.** The work of these two 
great masters, differing though they did so materially in background and 
attitude toward law, may be combined: the teachings of Judge Hinton 
point out the defects in the codes, and the ideas of Mr. Freund suggest a 
way of avoiding them. 


A. DEFINITE AND INDEFINITE TERMS COMPARED 

It is true that almost every word in our vocabulary has several different 
meanings or different shades of meaning. Rules expressed in such words 
are perhaps never perfectly definite. It is, however, also true that some 
rules are extremely indefinite while others are relatively very definite. 
Legal philosophy might well interest itself in the characteristics of the 
rules varying in degree of definiteness; the problem of determining the 
best degree for a particular rule is a problem encountered in every field of 
the law. 

An example may be taken in the field of property. What uses may a 
riparian owner make of the stream that flows through his lands? In many 
semi-arid states of this country, the “prior appropriation” rule is applied. 
In other states the “reasonable use”’ rule has been adopted. How do those 
tules differ? The answers to that question illustrate the typical differences 
between definite and indefinite rules. 


objectionable when applied to the borderline cases between trespass and case, where the 
proper remedy often depended upon whether the injury was the “direct” or only the “in- 
direct” result of the plaintiff’s act. There was naturally a demand for a statute abolishing 
the distinctions between the two writs. 

4 Freund, note 83 supra; Freund, Legislative Regulation, c. VIII, Definiteness of Terms 
(1932). 
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The “prior appropriation” rule is sufficiently certain in application to be 
classed as “definite.” The person who first appropriates water for irriga- 
tion or other use has the privilege of continuing the use, and the right that 
others shall not interfere with the exercise of such privilege. Controversy 
may arise over the meaning of each part of that rule. Thus, is “person” 
limited to a riparian owner? What is the date of the “appropriation” 
when years elapse between the drafting of plans and the completion of the 
dam or the filling of the reservoir? What amounts to a “‘use’’? Does a 
certain act “interfere” with the privilege? Against whom may the right be 
acquired? It is clear that this rule is not perfectly definite. However, when 
the facts are settled in a dispute between two parties who wish to make in- 
consistent uses of the water in the stream, this rule will eliminate as im- 
material many factors, such as: the needs of the parties, the benefits de- 
rived from the use, the types of use, the relative sizes of the farms or the 
frontages along the stream, the location of the lands within or without the 
watershed, etc. The rule makes the decisions depend upon priority in 
time of first appropriation, and especially after the various uncertain 
words have received judicial interpretation, the rule can be applied by 
different lawyers or judges with considerable uniformity in result. This 
rule may therefore be classed under the relative term “definite.” 

The “reasonable use” rule, on the other hand, is not at all certain in its 
application. In a particular dispute between a lower and an upper riparian 
owner, neither litigants nor courts will agree as to what use is “reason- 
able.”’ Because the rule is of such little value in deciding a concrete case, 
it has disapprovingly been called “vague,” or only a “post-decision label.” 
But this is merely emphasizing the disadvantages that must accompany 
the advantages of an indefinite rule. And perhaps this vagueness has been 
overemphasized. In deciding the concrete case, the indefinite rule does 
have value in that it establishes the important point that no one factor or 
group of factors should determine the decision, but that a just result 
should be reached on the basis of all the facts without the impediment of a 
“technical” (i.e., definite) rule. 

Thus, the definite rule selects a few facts and provides that when these 
facts exist or have certain stated characteristics, certain legal results fol- 
low. There may be a controversy over the facts, but when that is settled, 
the definite rule determines the value-judgment to be applied to the case. 
The extremely indefinite rule, on the contrary, leaves to judicial deter- 
mination, not only the facts, but also the value-judgment to be placed on 
them. Most rules of law will lie somewhere between these two extremes, 
pointing out with more or less definiteness which factors are important 
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in making the decision and what relative importance should be placed on 
each factor. 

The same idea may be stated from the point of view of the person or 
court drafting the rule. What should be the nature of the rule that should 
settle disputes between riparian owners over the use the upper owner is 
making of the stream? To be practical, the rule must be a reasonably short 
sentence. It may be stated in the form of a proposition: “if so and so, 
then this legal result follows.” The “so and so” must not be too long or 
too complicated, and must therefore prescribe only a very few factors to 
determine the legal result. These factors vary widely in simplicity and def- 
initeness. If each factor is simple and definite, the result is a definite rule 
that makes legal liability depend upon the existence or characteristics of 
only a few facts, ignoring all other facts as being immaterial. If it seems 
unjust and arbitrary to ignore all but three or four facts, some one or more 
of the factors may be a word or phrase which loosely represents a complex 
group of simple facts,*S or more commonly, one of the factors may be a 
complex act to which an epithet is attached which indicates an approval or 
a disapproval of the way in which the act was done. There are many such 
epithets in use in legal rules, each indicating that a value-judgment will 
have to be made by the person applying the rule. These may be called 
“indefinite” words or phrases. A few in common use are: reasonable, ade- 
quate, safe, sufficient, suitable, proper, unreasonable, unfair, unjust, un- 
professional, dishonorable, immoral, malicious, excessive, gross, direct, 
consequential, negligently, nuisance, due process. 

With this choice in mind, the rule regarding the rights in the stream 
may be selected. In one state, each stream is unique: one stream is im- 
portant for navigation, making it desirable to prohibit dams and diver- 
sions. Another is too rapid for navigation, but will furnish power to many 
mills if no water is diverted. Another can best be used for supplying water 
for a city or an irrigation project. One must be kept clean for drinking 
purposes, while another furnishes ready outlet for sewerage. In spite of 
our desire for definiteness in law, injustice and uneconomical use would 
result from the adoption of a definite rule based on only two or three of 
the characteristics of the stream. The rule of law should not force the 
court to give undue weight to any one fact, but should lead to a considera- 

s More properly, the factor is usually itself the conclusion of a simpler proposition of law. 
Illustrations: he converted the goods; he owes $1,000; he was insolvent; he delivered the deed; 
he was married; he owned the property; he contracted to do this; he made a fraudulent mis- 
representation; he was a partner, or agent; he is a citizen of this state; he was appointed and 


duly qualified. Even without the use of typically indefinite words and phrases, these factors 
differ greatly in simplicity and definiteness. 
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tion of all the facts. To reach this result the rule might provide that a ri- 
parian owner may make a reasonable, but not an unreasonable, use of the 
stream. 

Another state might face an entirely different situation. The state is 
new and wishes to attract settlers. The streams are all quite similar, fed 
by distant mountains and flowing through semi-arid country. Power and 
navigation are unimportant. Farming is practical only if water is avail- 
able for irrigation. Settlers will spend money for irrigation ditches and 
other works only if assured that an owner farther up the stream will not 
cut off the source of supply, and a lower owner cannot get an injunction 
against his diversion. Immigrants can be attracted by the promise that 
the first-comers will get prior rights. Or perhaps of more practical impor- 
tance, the first-comers, after developing their irrigation projects, have 
been ready to enforce a claimed priority by gun, bomb and ballot. This 
situation exists along every stream in the state.® The cases are similar; 
an indefinite rule is unnecessary. Priority of appropriation alone will fur- 
nish a sufficient criterion for determining water rights in that jurisdiction. 
Because a definite rule based on such priority can be applied so easily and 
accurately, it will tend to reduce litigation, settle “titles” to such impor- 
tant rights, and furnish the courts with a protection against charges of 
prejudice and favoritism. 

Those two rules applied to rights in streams illustrate the typical dif- 
ferences between definite and indefinite rules. The very definite rule pre- 
scribes with certainty the law to be applied upon the proof of a few fairly 
simple facts. The very indefinite rule leaves the court unhampered to 
reach what it believes to be the equitable decision in the particular case. 
Neither has a monopoly on the advantages or the disadvantages, the 
praise or the condemnation. If the indefinite rule is approved, it is “flexi- 
ble” and “equitable”; if disapproved, it is “vague.” The rule that is 
“definite” and “certain” to those who favor it becomes “rigid” and “‘tech- 
nical” to its opponents. In determining the best rule for a field of the law, 
two considerations should control the degree of definiteness to be selected. 
One is the relative importance of the conflicting characteristics of certain- 
ty and flexibility. The other is the degree of uniformity in important facts 
found in the cases within the field—how homogeneous or heterogeneous, 
stereotyped or unique, the cases are. For an intestacy act, the rules deter- 
mining heirship should be as definite as possible; for a constitution that is 

* Historically, the rule was first applied in California in a situation that was different but 


equally stereotyped. See Meng v. Coffey, 67 Neb. 500, 93 N.W. 713, 60 L.R.A. g10, 108 Am. 
St. Rep. 697 (1903). 
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to guide a nation through centuries of change, the important grants and 
limitations must be extremely indefinite.*’ 


B. DEFINITE AND INDEFINITE TERMS IN PLEADING RULES 


The rules of pleading in equity were generally much more flexible than 
the corresponding ones at common law. “The Spirit of the Code” in- 
volved the adoption of some of these indefinite rules. Which ones should 
be adopted? If some definite rules were to be retained, how should they 
be worded in the code? What language should be used in prescribing the 
indefinite rules? 

A complete answer to those questions would necessitate a detailed dis- 
cussion of each present rule and the proposed substitute. I am not pre- 
pared or qualified to write the book that would be required for this. I have 
attempted such an answer in the fields of “parties” and “‘joinder of causes 
of action,” but even after eliminating some of the difficult problems, such 
as third party practice and intervention, the answer is so long that it will 


$7 While it will not be desirable here to elaborate on other characteristics of the two extreme 
types of rules, the following propositions are stated, with little or no proof or discussion, in 
order to suggest the importance of determining what degree of definiteness is desirable for the 
rule governing a particular case: 

a) The definite rule as originally enunciated by court or legislature later proves to be un- 
fair when applied to some unanticipated cases coming within the wording of the rule. Because 
of this harshness, exceptions are developed for nearly every definite rule. This can be more 
easily accomplished with a court-made rule than with a statutory rule. 

b) The indefinite rule is not inconsistent with a definite rule covering a part of its field. 
Thus, the right of a riparian owner to take all the water he needs for domestic purposes is a 
fairly definite rule within the field covered by the “reasonable use” rule. In fact, the whole of 
law can be stated under the rule “law is reason’’; all more definite rules cover parts of that 
larger field. 

c) As cases multiply, the fields formerly covered by indefinite rules are gradually carved 
into smaller fields, some covered by more definite rules. This is aided by the doctrine of 
stare decisis. 

d) The courts prefer definite rules, in order to avoid charges of favoritism. An important 
school of political thought has emphasized the necessity of definite legal rules as furnishing the 
only check on the judiciary in our system of government where the judiciary is the check on 
the legislative and executive branches of the government. 

e) Indefinite words really grant discretion to the courts (subject to review only by higher 
courts), though the courts attempt to hide this by pretending an indefinite word is definite, 
by citing previous cases that are identical only in a few of the facts and in the decision desired, 
or by developing a definite rule for a part of the field covered by the indefinite rule. 

J) The important constitutional limitations are generally indefinite. 

g) Some rules may superficially appear rather definite, but the cases in practice prove to 
be borderline ones wherein an indefinite rule is applied, ¢.g., “interstate commerce” under the 
present supreme court decisions, and the Sherman Anti-Trust Act after the development of 
the “rule of reason.” See State v. Schaeffer, 96 Ohio St. 215, 230, 117 N.E. 220, 224 (1917). 

hk) Common-law actions containing indefinite concepts, such as “negligently” in case, 
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have to appear as a separate law review article. When that is published, 
it may constitute a sufficiently detailed answer to the questions as applied 
to those two fields. For this paper, a sampling will be taken cutting across 
the field in the other direction; several problems will be mentioned, but 
there will be no discussion of details and only a general suggestion of the 
faults in the present rules and the proposals for their correction. 

Perhaps it is possible to group the problems roughly together according 


to the type of reform attempted in the code, and the method adopted for 
its achievement. 


1. New Indefinite Rules Stated in Misleading Terms. 


There is no doubt but that some of the provisions of the code were 
framed with the object of prescribing the indefinite equity rule in place of 
the rigid common-law rule. The best method of reaching this result would 
seem to be the statement of the rule in clearly indefinite terms. But that 
was not done in the most important cases. 

One such case involves the problem of joinder by the plaintiff of sev- 
eral causes of action against the same defendant. The original writ de- 
termined the limits of joinder at common law. While this permitted the 
joinder of some cases having nothing in common, there was no demand 
for -estricting joinder, as the plaintiff would ordinarily not jeopardize his 
chance of getting a judgment by confusing the jury with several unre- 
lated matters. But often actions under different writs were so closely re- 
lated that they could conveniently be tried together. The equity rule per- 
mitted joinder when it seemed probable that the two or more causes of 
action could be more advantageously handled in one suit than in several 
suits.*® This would ordinarily occur when there was a serious dispute re- 
garding an issue that was common to both. 


“converted” in trover, and “being indebted” in general assumpsit, have furnished the elasticity 
necessary for much of our growth in law. 

i) The fairness of imposing severe penalties, and the success of various methods of en- 
forcing the rules, may vary with the definiteness of the rules. 

j) The determination of the value-judgment to be drawn from the facts is generally a legal 
problem for the court. Under instructions stating an indefinite rule, the jury may be charged 
with the duty not only of determining the facts, but also of deciding whether or not those facts 
should give rise to a cause of action. Where a community standard is desired, as in many 
negligence cases, the courts welcome this chance to shift the problem to the jury. But where 
property rights are involved, as in the riparian rights cases or in the will contest cases on the 
issue of lack of sufficient mental capacity, the courts will take from the jury all cases except 
those very close to the border line. 

88 To appear in the June number of this Review. 


8» Anderson v. Anderson, 293 Ill. 565, 127 N.E. 661 (1920), Hinton, Cases on Equity 
Pleading 235, 245 (1927). 
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It would seem rather simple to draft a rule that would permit joinder 
leading to trial convenience. Such a rule would have the advantages and 
the disadvantages of an indefinite rule. But apparently it was felt desir- 
able to hide the indefinite nature of the rule, lest someone would object 
that it was vague. The rule as adopted permitted joinder where the causes 
of action were brought to recover “upon claims arising out of the same 
transaction, or transactions connected with the same subject of action.’’° 
Then came the cases. What was a transaction? What was a subject of 
action? When were transactions connected with the same subject of ac- 
tion? The terms may not have sounded vague, but they actually were. 
They had all the disadvantages of indefinite terms, and an additional one 
that was much more serious: the lawyers and courts were deluded into 
arguing over the non-technical meaning of those misleading terms instead 
of considering trial convenience.“ Those vague phrases increased the 
litigation over this purely procedural point, and caused many undesirable 
decisions. The results were all bad. 

That particular problem can easily be avoided by removing all restric- 
tions on joinder of causes of action between the same parties. This is the 
modern tendency,” and is safe enough in practice because the decision on 
joinder is thereby left to the plaintiff who is the person most anxious to 
keep the trial from becoming too complicated and confused. But the same 
problems arise under the sections dealing with the joinder of causes of ac- 
tion involving different parties. The equity rule again applied the test of 
trial convenience.®? The codes, attempting to state this rule, made the de- 
cision depend upon the interpretation of such provisions as: “all persons 
having an interest in the subject of the action and in obtaining the judg- 
ment demanded,” person “‘who has or claims an interest in the controversy 
adverse to the plaintiff,” and persons “in whom any right to relief in re- 
spect of or arising out of the same transaction or series of transactions is al- 
leged to exist.’” While the text-writers have not been much more success- 
ful in stating the “flexible rules” in the indefinite language that will point 
out the test of trial convenience,there seems little justification for the fail- 
ure of the codes and rules to indicate the true nature of the flexible rule.% 


9° Sec. 484(9) of the original New York Code. This is omitted from several of the codes. 

* Clark, Code Pleading 308 (1928). 

% Federal Equity Rule 26; Ill. C.P.A. § 44, Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 168. 

%3 Pittsburgh v. Pittsburgh & L.E. R.R. Co., 263 Pa. St. 294, 106 Atl. 724 (1919). 

% Story, Equity Pleading 76, 83 ff. (6th ed. 1857); Clark, Code Pleading 247 (1928). 

95 Federal Equity Rule 26 comes very close to a satisfactory test: “or sufficient grounds 
must appear for uniting the causes of action in order to promote the convenient administra- 
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2. New Definite Rules Stated in Misleading Terms. 


Some of the other rules containing misleading terms were possibly in- 
tended to be definite rules, or at least definite rules should have been 
adopted. 

Probably the “real party in interest” rule belongs in this group. The 
nominal plaintiff in an ejectment action was generally a fictitious person. 
The assignee of a chose in action sued in the name of the assignor. These 
rules could easily have been changed by a definite rule. Perhaps further 
changes should be made. The person with the entire beneficial interest 
might be permitted to sue, though he lacked the “legal title”; at least, a 
dry trust could be treated as executed, at the option of the sole beneficiary. 
The code shunned such definite provisions. The action should thereafter 
be brought in the name of the “real party in interest.”” Who is the “real 
party in interest”? Only the person with the legal title? Or he who has 
the beneficial interest? Or either? Again the terminology of the code gives 
a false impression of definiteness. A vague expression is used; this time 
there seems to be no need for indefiniteness.” 

Another unnecessarily vague rule is perhaps the most famous one in the 
code: the complaint must contain “a plain and concise statement of the 
facts, constituting each cause of action, without unnecessary repetition.” 
This was announced in advance by the commissioners as “the key of the 
reform.”’ Yet it “has proven probably the most unsatisfactory part of 
their reform.’’”’ It is just another vague provision. Of course, the ficti- 
tious lease, entry and ouster in ejectment, losing and finding in trover, and 
promise in general assumpsit, are gone; but these fictitious allegations 
could better have been discarded by definite rules. Except for those ficti- 
tious allegations, each statement in each pleading has about as much right 
to the name “fact” as any other statement. The allegations do vary great- 
ly in degree of detail. The grocer collecting his bill need state little more 
than that the defendant owes him money for goods, wares and merchan- 
dise sold and delivered by the plaintiff to the defendant. On the other 
hand, a party bringing an action of deceit is not entitled to make a charge 
of fraud unless he states in much more detail the nature of the misrepre- 
sentation; and the person bringing a slander action must hire a good law- 
yer if he is to have pleadings that will stand the test of the eighteenth cen- 


tion of justice.” This seems to be a little too indefinite. Rule 37 unfortunately covers the same 
problem in the typical code terminology. 

% The rule takes on a definite appearance in Clark, Code Pleading 97 (1928). See also: 
Clark and Moore, A New Federal Civil Procedure: II—Pleadings and Parties, 44 Yale L. J. 
1291, 1310 ff. (1935). 

»7 Clark, The Complaint in Code Pleading, 35 Yale L. J. 259, 260 (1926). 
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tury court. The actions vary not only in the detail required of the allega- 
tions, but also in the number of allegations required. Thus, probable cause 
is treated as an affirmative defense in false imprisonment, and need not be 
denied in the declaration; but in malicious prosecution, an unfavored ac- 
tion, the plaintiff must negative probable cause in order to state a prima 
facie case. 

With such variations in the statements at common law, which require- 
ments are changed by the demand for “facts”? Many of the inconsisten- 
cies of the former system could be justified by policy. Even though some 
could not be, it is hardly reasonable to expect the courts to overthrow all 
precedents and develop new tests for the degree of detail in each action, 
when prodded and guided only by the vague word “facts.” 

The rules of this type are doubly bad. As in the joinder cases, an indefi- 
nite rule is vaguely stated. But here, even a clearly indefinite rule would 
not have been desirable. The situations should have been met by definite 
rules. 


3. Other Changes in Unnecessarily Indefinite Terms. 


In some other cases, it is not certain just what, if any, change was in- 
tended by the code provision, but any desired change would call for a defi- 
nite rather than an indefinite rule. 

The problem of pleading “equitable defenses” could have been greatly 


clarified by a simple rule telling how such matters should be pleaded and 
what penalty would be imposed for pleading it in the wrong type of instru- 
ment. Much difficulty has arisen over the rule permitting the defendant 
to set up “as many defenses or counterclaims, or both, as he has, whether 
they are such as were formerly denominated legal or equitable.” Should a 
counterclaim, or an answer, or either, be used to set up these matters 
which are logically defensive, but historically have been pleaded as causes 
of action?% 

Perhaps a clearer case of unnecessary ambiguity is to be found in rules 
which provide that the court “may” permit an amendment, or “need not”’ 
do something else.*”° Where it is merely desired to remove a disability, 
such a provision is entirely satisfactory. But Rule 166 of the New York 
Civil Practice Act is a guide for determining when an amendment should 
be allowed, and when it should not be. For this purpose it is worthless 
and will lead to all kinds of inconsistencies when applied by different 

9* See Cook, Statements of Fact in Pleading under the Codes, 21 Col. L. Rev. 416 (1921); 
Isaacs, The Law and the Facts, 22 Col. L. Rev. 1 (1922). 


% Hinton, Equitable Defenses under Modern Codes, 18 Mich. L. Rev. 717 (1920); Cook, 
Equitable Defenses, 32 Yale L. J. 645 (1923). 


100 F.g., Cahill’s New York C.P.A., rule 166, and § 105. 
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courts. The rule should indicate a policy, or a controlling factor, that will 
help the courts reach more consistent and predictable results.** 

That objection is not answered by stating that the right to amend 
should be left to the “sound discretion of the court.” The decision regard- 
ing the privilege of amending is often a vital one; final judgment may de- 
pend upon the party’s right to win on the merits of the cause of action or 
defense erroneously pleaded. “The Spirit of the Code”’ prescribes a deci- 
sion on the merits. This right may be stated indirectly by a rule permit- 
ting an amendment; if this method is adopted, the privilege of amending 
should be absolute, except for the power of the court to impose terms that 
will effectively protect the adverse party. At least, this important prob- 
lem should not be left to the discretion of the court, unguided by any ex- 
pression of policy. The provisions in the codes which were intended to pre- 
vent judgments based on pleading and practice defects, have in the main 
been loosely drawn, and have not been sufficiently definite to cause the 
courts to follow “The Spirit of the Code” rather than common-law prece- 
dents to the effect that errors were presumed to be prejudicial.’ 


4. Existing Rules in Misleading Terms. 


The last type of misleading rule may be illustrated by the rule govern- 
ing intervention in federal equity cases. The law of intervention, as de- 
veloped in many decisions, is rather complicated. There are several differ- 
ent types of cases, with different rules for each type. Certainly the law of 
intervention cannot be stated in one sentence or one paragraph. The 
framers of the rules might attack the problem in either of two ways: (1) 
The cases might be carefully studied and the field “‘codified’’ by rather 
definite rules. This would be a difficult task, and should be attempted only 
if the field is in need of codification. (2) The present law might be recog- 
nized and retained, with no appearance of stating the law or changing it. 
For this purpose the rule might merely provide: “A person having a right 
to intervene in any action may be made a party on his petition.”’ 

The second paragraph of Federal Equity Rule 37 follows neither of 
these methods. It stipulates: “Anyone claiming an interest in the litiga- 
tion may at any time be permitted to assert his right by intervention, but 
the intervention shall be in subordination to, and in recognition of, the 
propriety of the main proceeding.’ What is the effect of that rule? Does 
it codify the law with respect to intervention? Does “anyone claiming an 
interest in the litigation” increase or limit the previous right to intervene? 

tt Section 105 (note 100 supra) is much more satisfactory in this respect. 


ea Compare: Isaacs, Logic v. Common Sense in Pleading, 16 Mich. L. Rev. 589, 598, note 13 
(1918); McCaskill, Illinois Practice Act Annotated 113 (1933). See note 41 supra. 
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Does the last part of the sentence change the status of the intervening 
party? 

A court would hardly rely on this statement as affecting the right to 
intervene. An indefinite rule, with much discretion left to the trial court 
but with some precedents definitely limiting this discretion, will continue 
to govern this right. Rule 37 is really a vague one, but it has the illusory 
appearance of a definite one, and is misleading to the extent that it directs 
the attention of the court from trial convenience and fairness to an inter- 
pretation of the expression “interest in the litigation.” 

The last part of the rule is equally objectionable. Is the status of an in- 
tervening party affected by the statement that he is in a subordinate posi- 
tion? What duties, of obedience or respect, does such a subordinate owe 
to his superior? The cases indicate that the status of the intervener, and 
the extent to which the original suit may be distracted by his claim, will 
vary with the type of case. Again, this rule will cause considerable trouble, 
and has no justifying asset.'* 

Exception may be taken to all these objections on the ground that de- 
fects may be found in any statute. But that statement, with its insinua- 
tion that an unfair sampling of the code was taken for this criticism, does 
not constitute a valid defense of the existing codes and rules. The sections 
that have just been condemned include all the most important sections, 
and a few less important ones that are typical of the whole. 

The sections on trial and appellate court practice were included in the 
criticism of Part I because many of the rules were unfairly enforced by 
judgment against the party failing to proceed in the prescribed manner. 
Perhaps these practice sections are not equally open to this criticism of 
poor draftsmanship. But the pleading rules contain entirely too many 
“glittering generalities’ —expressions which seem to be definite but which 
are really extremely vague. This same misleading style is used whether a 
definite or an indefinite rule is desired. 

While no canon can give skill to a draftsman, a real improvement might 
result from a careful consideration of the degree of definiteness desired for 
each rule, and the type of expression appropriate for achieving the de- 
sired result. Illusory generalities have been used in the strategic parts of 
present codes and practice acts, with the hope that they would enthrone 
and preserve “the Spirit of the Code.” They have failed. In their place 
definite terms must be employed when definite rules or amendments are 
desirable; clearly indefinite terms, despite their patent vagueness, must be 


108 Moore and Levi, Federal Intervention: The Right to Intervene and Reorganization, 45 
Yale L. J. 565 (1936). This article appeared after the present one went to press. 
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used in the rules that are to provide flexibility by relying on the sound dis- 
cretion of the court. 





CONCLUSION 


The suggestions herein made will not simplify the work of the commit- 
tee drafting the new federal rules of procedure. On the contrary, they 
challenge the idea that the present Federal Equity Rules are satisfactory, 
or that the new rules can be prepared by the use of scissors and paste pot. 
Each pleading problem must be examined anew and a sound solution to 
the problem must be worked out. Appropriate language, with special em- 
phasis on the degree of definiteness, must be selected for stating this solu- 
tion. In addition, the rule must clearly designate the penalty to be im- 
posed against the party who fails to comply with its requirements, and this 
penalty must be a reasonable one. 

True, such a program requires time for consummation. But the re- 
sults would be worth the effort. The revisions of the rules of civil pro- 
cedure in both Germany and Italy have been preconceived as the prod- 
ucts of a generation of preparation, drafting, study, criticism and revision, 
all with the help of the best of local and foreign talent. In each of these 
countries the work has been underway for over fifteen years." It is true 
that such an exhaustive program is apt to lose more from dissipation of 
energy and enthusiasm than it gains by thoroughness. But the advice of 
Dean Pound, regarding reform under consideration in Illinois a quarter of 
a century ago, is even more applicable for our Federal procedural reform 
today than it was for the situation for which it was given: 

From the New York Code of 1848 to the present, the bane of procedural legislation 
has been hurry. Let us settle the principles carefully and thoroughly. After all, 
Illinois has one advantage today from her backwardness in procedural reform. The 
time is ripe for something far better than has ever before been possible. Codes and 
practice acts have shown us many things to avoid, and we can know what not to do 
as well as what to do. Illinois has an opportunity, if she will but proceed deliberately 
and thoroughly, to lead at a time when leadership is much needed.™ 


103 The work on the reform of civil procedure in Germany started shortly after the beginning 
of this century in the Ministry of Justice. As a first step, foreign scholars were asked to write 
treatises on procedure in the several European countries which had recently been active in 
procedural reform. These are being published under the title Der Zivilprozess der Kultur- 
staaten. In 1920 a committee was appointed to study suggestions and draft proposed rules. 
Partial reform measures were adopted in 1924 and in 1934. A complete preliminary draft of 
proposed rules was published almost ten years ago, and these are still being studied. For a 
report on this movement up to 1925, see Stein and Jonas, Die Zivilprozessordnung, v. I, pp. 
XXIX-XXXI (12th ed. 1925). The present code was the product of 17 years of study (1859 
to 1876). Stein, Grundriss des Zivilprozessrechts 49 (1929). A reform program has been under 
way in Italy since 1919. The first draft of proposed rules was published over ten years ago, 
and is now being studied. Foreign criticisms were sought and published in vols. II and III, 
Annuario di Diritto Comparato 122-232 (1929). 


4 Pound, Some Principles of Procedural Reform, 4 Ill. L. Rev. 491, 508 (1910). 





THE ANATOMY OF NOTICE 


Maurice H. MEerriii* 


T THE outset, it is well to confess what will be obvious to all those 

whom curiosity combined with patience may lead to read this 

article, namely, my great indebtedness to Professor Warren A. 

Seavey. His masterly analysis of the notice concept, first presented in 

1916" and moulded into more exact form for the Restatement of Agency’ 

forms the foundation upon which anyone henceforth dealing with the sub- 

ject must build. My own essay is limited to applying the analysis which 

he worked out for agency purposes to the entire topic and to extending 

it in respect to some minor matters not falling within the field to which 
his attention was devoted. 

I 


A discerning legal system will have occasion to discriminate between 
those acting unwittingly on the one hand, and, on the other, those who 
have full knowledge, or who for some reason are treated by the law as 
though they had it. In our system, the legal problems centering around 
whether one should or should not be enrolled among the knowing are dealt 


with under the title of Notice. Agreement has been wanting, however, as 
to both the analysis and the terminology of the subject. The views here 
set forth are advanced with the hope that they may be of some service in 
dispelling this confusion. 

The simplest case, of course, is that of the man who is aware of the 
facts with notice of which he is to be charged.‘ In the language of some 


* Professor of Law, University of Nebraska College of Law. 


* Seavey, Notice through an Agent, 65 U. Pa. L. Rev. 1 (1916). See also Seavey, Agency 
(Part II), 2 Neb. L. Bul. 23-30 (1923). 


* Restatement, Agency § 9 (1933). 

3 “Notice is knowledge, or information legally equivalent to knowledge, brought home to 
the party notified in immediate connection with the subject to which the notice relates.” 
Black v. Roebuck, 17 Pa. Super. 324, 327 (1901). “Notice, generally, may be defined as that 
which imports information of the fact to the one to be notified, and is divided by the law into 
several classes, such as actual, constructive, implied, and presumptive notice.” Burdine v. 
White, 173 Ky. 158, 161, 190 S.W. 687, 689 (1917). 

4New York Underwriters Ins. Co. v. Central Union Bank, 65 F. (2d) 738 (C.C.A. 4th 
1933); Gray v. Winder, 77 Cal. 525, 20 Pac. 47 (1888); Bean & Symonds Co. v. Town of 
Jaffrey, 80 N.H. 343, 117 Atl. 12 (1922); Fildew v. Milner, 57 Ore. 16, 109 Pac. 1092 (1910); 
Fields v. Rust, 36 Tex. Civ. App. 350, 82 S.W. 331 (1904). Knowledge does not include reason- 
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cases, he has “express information.’ This may be because he was an 
actor in the transaction or because it happened under his immediate 
observation, but it is also common to say that one has knowledge of that 
which has been communicated to him through a trustworthy source of 
information.’ In many instances, the term “actual notice” is employed 
to designate the legal consequences arising out of knowledge of this type.’ 
Express notice has been used in this sense;* as also direct or positive 
notice.? Knowledge of this sort may, of course, be proved by direct evi- 
dence,"® or its existence may be inferred from circumstantial evidence.” 
One court has used the term implied actual notice to describe the drawing 





able cause to know. Commonwealth v. Gould, 158 Mass. 499, 33 N.E. 656 (1893); Guernsey v. 
Miller, 80 N.Y. 181 (1880). Notice is, of course, a much broader term than knowledge, 
Frazier v. Butler Borough, 172 Pa. 407, 33 Atl. 691, 51 Am. St. Rep. 739 (1896). 

5 Hart’s Devisees v. Hawkins’ Heirs, 3 Bibb (Ky.) 502, 6 Am. Dec. 666 (1814); Myhra v. 
Rustad, 58 N.D. 258, 225 N.W. 796 (1929) (based on N.D. Comp. L. 1913 § 7288). 

¢ Witherow v. United American Ins. Co., 101 Cal. App. 334, 281 Pac. 668 (1929); Jordan v. 
Pollock, 14 Ga. 145 (1853); Picklesimer v. Smith, 164 Ga. 600, 139 S.E. 72 (1927); Citizens & 
Southern Bank v. Farr, 164 Ga. 880, 139 S.E. 658 (1927); Little v. Schul, 118 Md. 454, 84 
Atl. 649 (1912); Walkden’s Case, 237 Mass. 115, 129 N.E. 396 (1921); Vaughn v. Tracy, 22 
Mo. 415 (1856); Brown v. Connecticut Fire Ins. Co., 197 Mo. App. 317, 195 S.W. 62 (1917); 
Allen v. City of Millville, 87 N.J.L. 356, 95 Atl. 130 (1915); Ayers v. Public Service Co-ordi- 
nated Transport, 12 N.J. Misc. 777, 174 Atl. 883 (1934). 

The source of information must be trustworthy; bare rumor is insufficient. Parkhurst v. 
Hosford, 21 Fed. 827 (C.C. Ore. 1884); Huffman v. Smith, 87 Colo. 265, 286 Pac. 861 (1930); 
Richardson v. Smith, 11 Allen (Mass.) 134 (1865); Jn re School Director, 73 Pitts. L. J. 597 
(Pa. C. P. 1925); Green v. Amber Star Film Co., 1 R. I. Super. Ct. Reser. 58 (1918). 

In particular instances the word “knowledge” may be interpreted as requiring “first-hand” 
experience, precluding information derived from other sources. Smith v. Industrial Accident 
Commission, 174 Cal. 179, 162 Pac. 636 (1917). 

7 In re Bowman, 36 F. (2d) 721 (C.C.A. 2d 1929); Central of Georgia Ry. Co. v. Stamps, 48 
Ga. App. 309, 172 S.E. 806 (1934); Funk v. Anchor Fire Ins. Co., 171 Ia. 331, 153 N.W. 1048 
(1915); Hutcherson v. Louisville & N.R.R., 247 Ky. 317, 57 S.W. (2d) 12 (1933); Vaughn v. 
Tracy, 22 Mo. 415 (1856); Myhra v. Rustad, 58 N.D. 258, 225 N.W. 796 (1929); Epley v. 
Witherow, 7 Watts (Pa.) 163 (1838); Wethered’s Adm’r v. Boon, 17 Tex. 143 (1856); Hawley 
v. Bullock, 29 Tex. 217 (1867). Closely akin is the term “notice in fact,” Melms v. Pabst 
Brew. Co., 93 Wis. 153, 66 N.W. 518 (1896). 


8 Farris v. Finnup, 84 Kan. 122, 113 Pac. 407 (1911); Hood v. Hood, 2 Grant (Pa.) 229 
(1858); King v. Travis, 4 Hayw. (Tenn.) 280 (1818); Rublee v. Mead, 2 Vt. 544 (1830); 
Graff v. Castleman, 5 Rand. (Va.) 195, 16 Am. Dec. 741 (1827). 

® Masterson v. West End. N. G. R. R., 5 Mo. App. 64 (1878); Holmes v. Doe Run Lead Co., 
223 S.W. 772 (Mo. App. 1920). 

© Knapp v. Bailey, 79 Me. 195, 9 Atl. 122, 1 Am. St. Rep. 295 (1887); Drey v. Doyle, 99 
Mo. 459, 12 S.W. 287 (1889); Link v. Jackson, 164 Mo. App. 195, 147 S.W. 1114 (1912). 

* In re Wagner, 110 Fed. 931 (D.C. Ky. 1901); Hall & Brown Wood Working Mach. Co. v. 
Haley Furn. & Mfg. Co., 174 Ala. 190, 56 So. 726, L.R.A. 1918B, 924 (1911); Sapp v. Warner, 


105 Fla. 245, 143 So. 648 (1932); Knapp v. Bailey, note 10 supra; In re Brown, 228 Mass. 31, 
116 N.E. 897 (1917); Drey v. Doyle, note 10 supra. 
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of an inference of knowledge from circumstances.’* Presumptive notice 
has also been employed in this sense. 

One who does not know a fact affecting his legal position may neverthe- 
less be conscious of other facts so strongly indicating the existence of the 
ultimate fact that a man of ordinary prudence would inquire concerning 
it or conduct his business as though it existed."* In such a case he is af- 
fected with notice of the ultimate fact. Many cases classify this as a form 
of actual notice,’* sometimes with the added epithet “implied.’"* Others 
simply speak of it as implied notice.*? Another favorite descriptive term 
is imputed notice,"* and the phrase presumptive notice has been applied 
to it."® It comes within a statutory requirement of “reasonable informa- 
tion.””° One case calls it “notional notice.”** Another line of authorities 
has classified notice of this type as constructive.” 


™ Hall & Brown Wood Working Mach. Co. v. Haley Furn. & Mfg. Co., note 11 supra. 

13 White v. Murphy, 3 Rich. L. (S.C.) 369 (1831). 

™ Compare Restatement, Agency § 9, Comment c (1933). 

8 Pique v. Arendale, 71 Ala. 91 (1881); Dewyer v. Dover, 222 Ala. 543, 133 So. 581 (1931); 
Picklesimer v. Smith, 164 Ga. 600, 139 S.E. 72 (1927); Bowman-Boyer Co. v. Burgett, 195 
Ta. 674, 192 N.W. 795 (1923); Beckwith v. Douglas, 25 Kan. 229 (1881); Kleis v. Katcef, 160 
Md. 627, 154 Atl. 558 (1931); Twitchell v. Glenwood-Inglewood Co., 131 Minn. 375, 155 
N.W. 621 (1915); Sensenderfer v. Kemp, 83 Mo. 581 (1884); Smallwood v. Lewin, 15 N.J. 
Eq. 60 (1862); Chelsea Exch. Bank v. Weinstein, 226 App. Div. 601, 236 N.Y.S. 185 (1929); 
Orr v. Reed, 50 Okla. 580, 151 Pac. 200 (1915); Blankenbuehler v. Herron, 2 Wash. Co. L. Rep. 
162 (C.P. Pa. 1921); College Park Elec. Belt Line v. Ide, 15 Tex. Civ. App. 273, 40 S.W. 64 
(1897); Farmers State Bank v. McCulley, 133 Wash. 364, 233 Pac. 661 (1925); Brinkman v. 
Jones, 44 Wis. 498 (1878). Contra: Ross v. Irving, 14 Ill. 171 (1852); Parker v. Osgood, 3 
Allen (Mass.) 487 (1862); Commonwealth v. Gould, 158 Mass. 499, 33 N.E. 656 (1893). 


6 Sapp v. Warner, 105 Fla. 245, 141 So. 124, 143 So. 648 (1932); Farris v. Finnup, 84 Kan. 
122, 113 Pac. 407 (1911); Knapp v. Bailey, 79 Me. 195, 9 Atl. 122, 1 Am. St. Rep. 295 (1887); 
Holmes v. Doe Run Lead Co., 223 S.W. 772 (Mo. App. 1920). 

17 Charles v. Roxana Pet. Corp., 282 Fed. 983 (C.C.A. 8th 1922); Rosen v. Wolff, 152 Ga. 
578, 110 S.E. 877 (1922); Kirkham v. Moore, 30 Ind. App. 549, 65 N.E. 1042 (1903); Johnson 
v. Chicago, B. & Q.R.R., 202 Ia. 1282, 211 N.W. 842 (1929); Edwards v. Myers, 127 Kan. 221, 
273 Pac. 468 (1929); Hutcherson v. Louisville & N.R.R., 247 Ky. 317, 57 S.W. (2d) 12 (1933); 
Vaughn v. Tracy, 22 Mo. 415 (1856); Janvrin v. Janvrin, 60 N.H. 169 (1880); H. C. Tack Co. 
v. Ayers, 56 N.J. Eq. 56, 38 Atl. 194 (1897); Plant v. Schrock, 102 Okla. 97, 227 Pac. 439 (1924); 
Rublee v. Mead, 2 Vt. 544 (1830); Graff v. Castleman, 5 Rand. (Va.) 195, 16 Am. Dec. 741 
(1827). 


*8 In re Manufacturers’ Box & Lbr. Co., 251 Fed. 957 (D.C. N.J. 1918); Cleveland Woolen 
Mills v. Sibert, 8x Ala. 140, 1 So. 773 (1887). 

*9 Hutcherson v. Louisville & N. R.R., 247 Ky. 317, 57 S.W. (2d) 12 (1933); Thomas v. 
City of Flint, 123 Mich. 10, 81 N.W. 936, 47 L.R.A. 499 (1900); Holmes v. Doe Run Lead Co., 
223 S.W. 772 (Mo. App. 1920); Reichert v. Neuser, 93 Wis. 513, 67 N.W. 939 (1896); perhaps 
the term is used in this sense in Wilson v. Williams, 52 Miss. 487 (1876). 

2° Bennett v. Cocks, 15 Tex. 67 (1855). * King v. Travis, 4 Hayw. (Tenn.) 280 (1818). 

* The Tompkins, 13 F. (2d) 552 (C.C.A. 2d 1926); Ponder v. Scott, 44 Ala. 241 (1870); 
Wilkerson v. Thorp, 128 Cal. 224, 60 Pac. 679 (1900) (based on Deering’s Cal. Civ. Code 
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The terminology of this subject is further complicated by the fact that 
when a principal is affected by the knowledge of his agent, either of ulti- 
mate facts or of facts stimulating inquiry, a number of courts hold that 
the resultant effect upon the principal is to be called constructive notice.” 
It has also been characterized by the adjectives “implied”*4 and “im- 
puted.”*s The better view, however, regards notice derived through an 
agent as of the same variety that it would be if derived from personal 
knowledge.” 


For the sake of completeness, mention may be made at this point of 
those situations where there is neither knowledge of the ultimate facts 
nor of inquiry-provoking circumstances but in which one is nevertheless 
treated as though he had full knowledge because he is under a duty volun- 
tarily assumed, or imposed by law, to attain it. Thus a lawyer is under 
an obligation to his client to have a grasp of the common legal principles 
which constitute the normal learning of a reasonably skilled practitioner. 
In tort law, one is often subject to a duty to use reasonable care in dis- 


1931 § 19); Cummins v. Boston, 25 Ga. 277 (1858); Campe v. Cermak, 330 Ill. 463, 161 N.E. 
761 (1928); Moreland v. Lemasters, 4 Blackf. (Ind.) 383 (1837); Allen v. McCalla, 25 Ia. 464, 
96 Am. Dec. 56 (1868); Shell v. Guthrie, 129 Kan. 632, 284 Pac. 420 (1930); Russell v. Petree, 
10 B. Mon. (Ky.) 184 (1849); Price v. McDonald, 1 Md. 403 (1851); Converse v. Blumrich, 
14 Mich. 109 (1866); Link v. Jackson, 158 Mo. App. 63, 139 S.W. 588 (1911); Buchanan v. 
Balkum, 60 N.H. 406 (1880) (ambiguous); Hoy v. Bramhall, 19 N.J. Eq. 563, 97 Am. Dec. 
687 (1868); Birdsall v. Russell, 29 N.Y. 220 (1864); Spencer v. Spencer, 56 N.C. 404 (1857); 
Anderson v. City of Jamestown, 50 N.D. 531, 196 N.W. 753 (1924) (probably based on N.D. 
Comp. L. 1913 § 7290); Cooper v. Flesner, 24 Okla. 47, 103 Pac. 1016, 23 L.R.A. (N.S.) 1180, 
20 Ann. Cas. 29 (1909) (based on Oklahoma statutory provision which is now Harlow’s Okla. 
Stat. 1931 § 61); Henry v. Brothers, 48 Pa. 70 (1864); Wethered’s Adm’r v. Boon, 17 Tex. 143 
(1856). In the following cases, constructive knowledge is employed in the same sense as is 
the term constructive notice in the cases just cited: Friedman v. McGowan, 1 Penn. (Del.) 
436, 42 Atl. 723 (1898); Brown v. Green, 1 Penn. (Del.) 535, 42 Atl. 991 (1899); McCallum v. 
Corn Prod. Co., 131 App. Div. 617, 116 N.Y.S. 118 (1909). 


3 In re Wagner, 110 Fed. 931 (D.C. Ky. 1901); Hall & Brown Wood Working Mach. Co. v. 
Haley Furn. & Mfg. Co., 174 Ala. 190, 56 So. 726, L.R.A. 1918B, 924 (1911); Westchester Fire 
Ins. Co. v. Green, 223 Ala. 121, 134 So. 881 (1931); Atkinson v. Foote, 44 Cal. App. 149, 186 
Pac. 831 (1919); Wiley v. Rome Ins. Co., 12 Ga. App. 186, 76 S.E. 1067 (1913); Continental & 
Commercial Trust & Savings Bank v. Lantry Constr. Co., 189 Ill. App. 296 (1914); Griffith v. 
Griffith, 1 Hoff. Ch. (N.Y.) 152 (1839); Noble v. Echo Lake Tavern, 142 Misc. 427, 254 
N.Y.S. 662 (1931); Southern Travelers’ Ass’n v. Boyd, 1 S.W. (2d) 446 (Tex. Civ. App. 1927); 
Steinman v. Clinchfield Coal Co., 121 Va. 611, 93 S.E. 684 (1917). 

*4 Strahorn-Hutton-Evans Com. Co. v. Florer, 7 Okla. 499, 54 Pac. 710 (1898). 

*s Tindale v. Bove, 97 Vt. 465, 124 Atl. 585 (1924). 


% There are many cases, mostly affirming the proposition by inference without discussion. 
City of Denver v. Dean, 10 Colo. 375, 16 Pac. 30, 3 Am. St. Rep. 594 (1887); Prater v. Cox, 
64 Ga. 706 (1880); and Atkinson v. Elmore, 103 Mo. App. 403, 77 S.W. 492 (1903) will suffice 
as representative citations. 
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covering defects in machinery which he employs or in property under his 
control. Logically, these come under our definition of Notice. Commonly 
they are not so dealt with, perhaps for the reason that this would cause 
an expansion of the topic comparable to the annexation of France and 
Spain by the Andorran Republic. To round out our collection of phraseol- 
ogy, however, it may be noted that every once in a while judges designate 
a failure to know what one ought as constructive notice.?’ 

In the situations we have been discussing, notice has the connotation 
either of knowledge or of what should be known. Entirely different is an- 
other sense in which it is employed, namely, to characterize those situa- 
tions wherein one is charged, not because he knows something nor even 
because he ought to have been cognizant of it, but simply because some 
formal act has been done by another to which the law attaches the conse- 
quence of notice. This is not notice in the sense of knowledge; it may be 
necessary in certain instances that it be formally communicated to the 
person to be affected,”* but once that communication is made the noticee’s 
continued memory thereof is immaterial to its effectiveness;?* and if it is 
brought about in some other way than by direct communication the 
courts refuse to classify it as actual notice.*° Where direct communication 
is unnecessary, the noticee will be bound although he has no knowledge 
that the act creating notice has been performed.* In some instances the 
formal act is so important that knowledge of the existence of the facts 


notice of which is to be given by the act is, by itself, ineffective; the act 
is indispensable to the existence of notice.*? 

The variety of acts which may give rise to notice in this sense is pro- 
tean. Notice may be given by formal statement;** by the delivery of a 


27 We need not burden ourselves with cumulative citations. Let these suffice: Bodholdt v. 
Garrett, 122 Cal. App. 566, 10 P. (2d) 533 (1932); Madison County Com’rs v. Brown, 89 Ind. 
48 (1883); Shopbell v. City of St. Joseph, 226 Mo. App. 1170, 49 S.W. (2d) 301 (1932). 

28 Owens v. State, 74 Ala. 401 (1883); Travelers’ Ins. Co. v. Farmers’ Mut. Ins. Ass’n, 211 
Ia. 1051, 233 N.W. 153 (1930); Commonwealth v. Conrad, 21 Berks Co. L.J. 156 (Q.S. Pa. 
1928). 

29 Newton v. Guerin, 279 Fed. 256 (C.C.A. 2d 1922). 

3° Bailey v. Ford, 132 Ark. 203, 200 S.W. 797 (1918); Sumner v. Rhodes, 14 Conn. 135 
(1840); Im re Shugar’s Estate, 312 Pa. 472, 167 Atl. 567 (1933). 

# Crain v. Carter, 158 Ga. 428, 123 S.E. 699 (1924) (recorded deed); Mayweather v. Scott 
County, 36 Ia. 143 (1872) (official proclamation—dictum) ; Town of Walpole v. Town of Hop- 
kinton, 4 Pick. (Mass.) 358 (1826) (delivery of letter, lost without being read). 

3 Walker v. Carrew, 56 Mo. App. 320 (1894); Cowie v. Harker, 32 S.D. 516, 143 N.W. 895 
(1913). 

33 Owens v. State; Travellers’ Ins. Co. v. Farmers’ Mut. Ins. Ass’n; Commonwealth v. 
Conrad; note 28 supra. 
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document ;*4 by mailing a letter;*5 by occupancy of premises;* by publica- 
tion in the press;'’ by posting a placard in some designated place;3* by 
registering a document in the public records;*® by maintaining litigation 
in relation to property.** The act may emanate from public authority, 
as by the passage of a statute,“ or by the conduct of judicial proceedings, 
which the parties to the litigation are said to be bound to notice.4? Except 
in the case of formal communication, the term “actual notice,” with its 
connotation of knowledge of some sort, is inapplicable to these situa- 
tions.*? There is substantial judicial unanimity in characterizing them as 
“constructive notice,” although one court has recently questioned the 
technical accuracy of applying that appellation to notice by public 
record.‘ 


34 Town of Walpole v. Town of Hopkinton, supra note 31; Granite Bank v. Ayers, 16 
Pick. (Mass.) 392, 28 Am. Dec. 253 (1835). 

3s Ross v. Hawkeye Ins. Co., 83 Ia. 586, 50 N.W. 47 (1891); Hughes v. Antietam Mfg. Co., 
34 Md. 316 (1871); People v. Albany Med. College, 26 Hun (N.Y.) 348 (1882). 

% Taylor v. Ballard, 41 Cal. App. 232, 182 Pac. 464 (1919); Hubbard v. Smith, 2 Mich. 207 
(1851); Corey v. Smalley, 106 Mich. 257, 64 N.W. 13 (1895); Ranney v. Hardy, 43 Ohio St. 
157, 1 N.E. 523 (1885). 

37 York County Mut. Fire Ins. Co. v. Knight, 48 Me. 75 (1861); Bamrick v. Village of 
Minatare, 118 Neb. 644, 225 N.W. 755 (1929); Farley v. Carpenter, 27 Hun (N.Y.) 359 (1882). 

38 Coleman v. Spring Constr. Co., 41 Cal. App. 201, 182 Pac. 473 (1919). 

39 Arizona Land & Stock Co. v. Markus, 37 Ariz. 530, 296 Pac. 251 (1931); Booth v. 
Barnum, 9 Conn. 286, 23 Am. Dec. 339 (1832); W. A. H. Church, Inc., v. Holmes, 60 App. D.C. 
27, 46 F. (2d) 608 (1931); Jordan v. Pollock, 14 Ga. 145 (1853); Case v. Bumstead, 24 Ind. 
429 (1865); Masterson v. West End N.G.R.R., 5 Mo. App. 64 (1878); Hill v. Tissier, 15 Mo. 
App. 299 (1884); Strahorn-Hutton-Evans Com. Co. v. Florer, 7 Okla. 499, 54 Pac. 710 (1898); 
Hawley v. Bullock, 29 Tex. 217 (1867); Rublee v. Mead, 2 Vt. 544 (1830). 

4 This is so-called notice by lis pendens. Regardless of what may be the correct view in the 
controversy over whether the lis pendens doctrine is properly referable to notice or to a public 
policy in defense of the jurisdiction of courts, it is commonly referred to as constructive 
notice and the effect of it is the same as though purchasers pendente lite were charged with 
notice of the matters involved in the litigation. McWhorter v. Brady, 41 Okla. 383, 140 Pac. 
782 (1914); Shelton v. Jackson, 4 Sneed (Tenn.) 672, 70 Am. Dec. 265 (1857); Maes v. Thomas, 
140 S.W. 846 (Tex. Civ. App. 1911). In Garretson v. Brien, 3 Heisk. (Tenn.) 534 (1871) it is 
termed “presumptive notice.” 

# State v. Moreland, 152 Okla. 37, 3 P. (2d) 803 (1931). 


# Irving Trust Co. v. Spruce Apartments, 44 F. (2d) 218 (D.C. Pa. 1930); Mussman v. 
Pepples, 243 Ky. 674, 49 S.W. (2d) 592 (1932). 

43 Santa Rose Bank v. White, 139 Cal. 703, 73 Pac. 577 (1903); also cases cited note 30 
supra. 

44 See cases cited in notes 33-42 supra, most of which were in part selected because of their 
employment of this term. 

4 “Strictly speaking, the term ‘constructive notice’ is applicable to extraneous facts which 
are the subject of proof which may be rebutted. This is very different from notice under the 
recording statutes. The principal object of requiring registration and the public record of 
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II 


Such is the anatomy of notice; such the confusion that characterizes its 
nomenclature. The same term is applied to different varieties of notice; 
several different names often attach to one type. Well may one echo the 
words of Judge Selden and say, “But it will be found, on looking into the 
cases, that there is much want of precision in the use of these terms.” 
Observing the logomachy—logorrhea perhaps would be the apter descrip- 
tion—the writers have sought for some satisfactory analysis of the subject. 

Mr. Justice Story recognized two classes of notice, actual and construc- 
tive, defining the former as “knowledge of the fact .... brought directly 
home to the party” and the latter as “evidence of notice the presumption 
of which is so violent that the court will not even allow of its being contro- 
verted.”’47 This distinction, particularly with respect to the definition of 
constructive notice, has enjoyed a considerable popularity in American 
courts.4* As developed by the author, the result of the classification ap- 
pears to be that only notice in the sense of personal knowledge comes 
under the head of actual notice while constructive notice includes inquiry- 
provoking facts, notice through an agent, notice by registry, lis pendens 
and similar matters.‘® Such a division of the field seems inadequate, first, 
in failing to recognize that the notice arising from inquiry-provoking facts 
may often be rebutted, either by showing the presence of other facts 
allaying the suspicions that would normally have been raised,°° or by 
showing that adequate inquiry, actually made, did not lead to knowl- 
edge.* In the second place, it fails to take into consideration that the 
principles governing notice through an agent may vary, depending upon 
whether the situation involves knowledge, or reason to know, upon the 


judgments and liens is notice to all the world of their existence,” W. A. H. Church, Inc., v. 
Holmes, 60 App. D.C. 27, 30, 46 F. (2d) 608, 611 (1931). 
# Williamson v. Brown, 15 N.Y. 354, 359 (1857). 


47 See 1 Story, Equity Jurisprudence § 399 (13th ed. 1886). This definition of constructive 
notice, stemming from the words of Chief Baron Eyre in Plumb v. Fluitt, 2 Anst. 432, 438, 
145 Eng. Rep. 926, 928 (1791), seems still to be approved in England. See 13 Halsbury’s Laws 
of England 1os (2d ed. 1934). 

4 An abbreviated list of cases employing this or similar language includes: Ex parte 
Caplis, 275 Fed. 980 (D.C. Tex. 1921); Vaughn v. Tracy, 22 Mo. 415 (1856); Rogers v. Jones, 
8 N.H. 264 (1836); Van Doren v. Robinson, 16 N.J. Eq. 256 (1863); Garrard v. Pittsburgh & 
C.R.R., 29 Pa. 154 (1857); Briscoe v. Bronaugh, 1 Tex. 326, 46 Am. Dec. 108 (1846). 

49 See Story, Equity Jurisprudence §§ 400-408. 

© Thus the effect of possession in stimulating inquiry as to the possessor’s title is usually 
allayed by the fact that he has executed a conveyance to the premises. Clark v. Chapman, 213 
Ia. 737, 239 N.W. 797 (1931). 

5' Williamson v. Brown, note 46 supra. 
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one hand, or notice arising out of a formal act upon the other hand.* 
Thirdly, it lumps together, under the head of actual notice, that notice 
which is derived from personal information and that which results from 
a formal communication, although, as we have seen, different principles 
govern them. Finally, the line that is drawn seems to have no particular 
significance, at least as it is applied. Let it be granted that in many 
instances the circumstances surrounding facts placing one on inquiry are 
such that the law will not listen to a denial of notice, i.e. the court is con- 
vinced that due inquiry could not have failed to reveal the facts. That 
does not seem to be any reason for grouping notice derived in that manner, 
which is, after all, still dependent upon the mental state of the noticee or 
his agent, with that notice arising from the formal act of someone else, 
the effectiveness of which is entirely independent of such psychological 
phenomena. On the other hand, there is every reason for classifying it 
with notice in the sense of knowledge, to which it is so closely akin. 

Professor Pomeroy avoids the first objection to Mr. Justice Story’s 
classification, partly by an ingenious though artificial explanation of some 
of the decisions upon inquiry-provoking facts as involving a fact-inference 
of the existence of knowledge, built upon a presumption that inquiry 
actually was made,** partly by defining constructive notice to include 
cases in which the legal presumption of notice may be overcome by proof 
of investigation, diligent but unsuccessful.5¢ Otherwise his system follows 
the Story formula and is open to the same objections. Further, the distinc- 
tion between the inference of actual notice from facts putting one on 
inquiry and the constructive notice arising from such facts is tenuous, 
difficult in application, and without any very apparent significance in its 
results. 

Professor Bispham, in a classification which has received considerable 
judicial approbation, moved inquiry-provoking facts over into the cate- 
gory of actual notice under the heading of “indirect, implied or presump- 
tive notice,’’® still keeping, as the test of constructive notice, its irrebut- 
table nature.* The symmetry of his classification is marred by the inclu- 
sion of notice through an agent under the head of constructive notice’’ 


% For these principles, see Restatement, Agency, c. 8 (1933). 

83 2 Pomeroy, Equity Jurisprudence §§ 596-602 (3d ed. 1905). 

s« “ ‘Constructive’ notice includes all other instances in which the information thus directly 
communicated cannot be shown, but the information is either conclusively presumed to have 
been given and received from the existence of certain facts, or is implied by a prima facie pre- 
sumption of the law in the absence of contrary proof.” 2 Pomeroy, id., §971. 

55 Bispham, Principles of Equity 458 (oth ed. 1915). 

* Bispham, id., 459. 57 Bispham, id., 460. 
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and by a later reversion, influenced by the oft-quoted language of Wig- 
ram, V.C. in Jones v. Smith, to the position that facts stimulating inquiry 
are to be classified as constructive notice.’® He failed to distinguish be- 
tween the effect of possession as a fact provoking inquiry and the main- 
tenance of possession as a formal act affecting subsequent purchasers or 
incumbrancers with notice of the possession.® While his recognition of 
the kinship between knowledge and facts putting one upon inquiry marks 
an advance, its effect is weakened by the inconsistency mentioned in the 
second preceding sentence, and his system is open to the second and the 
third criticisms that have been brought against the Story classification. 

Mr. Wade’s work™ was an essay at dealing with the subject of Notice 
as a unit, dissociated from its early position as a ward of the courts of 
chancery. He recognized clearly the kinship between knowledge and facts 
arousing inquiry, placing them both under the head of actual notice, 
denominating the first express and the second implied. He blurred this 
distinction slightly by a later statement that implied notice “is circum- 
stantial evidence, from which the jury, after estimating its value, may 
infer notice.’*’ This comes dangerously close to Pomeroy’s theory of 
knowledge inferred from circumstantial evidence, a radically different 
thing from facts stimulating investigation. Some of his examples seem to 
reflect this confusion.** On the whole, however, his category of implied 
actual notice seems intended to embrace facts placing one upon inquiry. 
Wade further recognizes that notice through an agent is “governed to a 
considerable extent by the rules applicable to actual notice,’’®* paving the 
way for taking out of the category of constructive notice the cases in which 
the principal is affected with notice because of his agent’s knowledge.” 
In the class of constructive notice, Wade, while at times inclined to revert 
to the notion of including inquiry-provoking facts,” places chief emphasis 
upon notice arising out of formal acts whose effect as notice is prescribed 
either by comon law® or by statute.® The main objections to his system 

s*; Hare 43, 55 (1841). % Wade, id., § s. 

8 Bispham, op. cit. supra note 55, 464-466. 6 Wade, id., § 8. 

% Bispham, id., 464. 64 Wade, id., §§ 10, 25. 

% Wade, Notice (1878). 6s Wade, id., § 31. 

% “Whether, therefore, the notice by which the principal is to be affected is actual or con- 
structive depends upon the manner in which it is brought home to the agent. If the agent has 
actual notice, the principal is charged with notice of the same kind. If the agent is constructive- 
ly notified, so is the principal.” Wade, id., § 672. See also §§ 673, 673a. 

* Wade, id., §§ 42, 42a, 45, 46, 47. 


* Wade, id., §§ 41 (lis pendens), 43 (contents of document formally executed), 44 (pos- 
session). 


* Wade, id., § 41 (registration laws, publication). 
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lie in its inconsistencies, in the failure to recognize that direct communica- 
tion (to Wade, a variety of actual notice”) may be one form of notice 
effective because of the performance of formalities, and in an inadequate 
recognition of the significance of notice by formal act in the analysis of 
the notice concept. 

Mr. Tiffany, after calling attention to the confusion reigning in the 
cases and the text books, suggested that the distinction between actual 
and constructive notice should be made to turn upon whether notice was 
dependent upon information possessed by the person to be charged, in 
which event he would call it actual notice, or whether it was imposed, re- 
gardless of information, by a common law rule or by statute, to which he 
would give the name constructive notice.” Constructive notice, that is, 
would be fictitious knowledge. If one is to divide notice into actual and 
constructive, this seems a very pertinent suggestion, inasmuch as the term 
constructive in our juridical nomenclature commonly denotes a fiction 
arising out of a legal rule. The inadequacy of such a classification, how- 
ever, is illustrated by the application which Mr. Tiffany makes of it. 
Logically enough, he places knowledge and facts placing one on inquiry 
in the department of actual notice. He feels required by his definition to 
put notice of the contents of unknown or unexamined instruments in one’s 
chain of title and notice through an agent under the head of constructive 
notice. The first seems more properly to belong in the category of inquiry- 
suggestive facts, since the purchaser knows that a chain of title exists 
and common prudence would incite an examination of its contents. The 
second, as we have seen, may or may not be entitled to treatment as 
notice dependent upon knowledge or arising out of the dictates of pru- 
dence.’ 

The truth is that the distinction between notice actual and construc- 
tive, involving as it does emphasis upon the noticee’s state of mind, tends 
to discount the significance of formal notice. In all the analyses employing 
this distinction, the notice through formal communication is grouped with 
the notice arising out of information present in the mind of the person 
affected, under the style of actual notice. Yet the principles governing 
the two are radically different. The uncertainty and confusion we have 
observed anent the proper labelling of vicarious notice, of inquiry provok- 


7 Wade, id., § 7. 
™ Tiffany, Real Property § 573 (2d ed. 1920). 


7 Completeness probably requires mention of a threefold division of notice into actual, im- 
plied and constructive, found in 5 Thompson, Real Property § 4189 (1924). It is not well de- 
veloped. 
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ing fact, of notice through possession, of notice through documents, all 
seem traceable to overemphasis upon what may be termed the subjective 
factor in notice and a corresponding underemphasis of the formal element. 
Most of the significant differences in the law of this subject seem to center 
about this cleavage between notice based in some manner upon knowledge 
and notice which is founded on formality. Doubtless it might be possible 
so to restate our definitions as to make the adjectives actual and construc- 
tive adequate to describe this cleavage. The uncertain and conflicting 
manner in which they have been used heretofore, however, has created 
so much ambiguity that it would seem better to seek a new terminology 
to fit the revised analysis of the subject. 


Il 


In 1916 Professor Seavey first presented the new analysis. Pointing 
out clearly the distinction between notice based on knowledge and notice 
arising from performance of an act, he termed the first “notice which 
means knowledge” and the second “absolute notice.”’? He did not go 
exhaustively into the elements of knowledge-notice but in a later article 
he made it clear that he included in that class the notice arising out of 
inquiry-provoking facts.74 Absolute notice’ included notice through 
formal communication brought home to the noticee,” notice by record,” 
or by publication” or by any other formal act recognized by the law as 
sufficient. 

As developed by Professor Seavey and his advisers in the Restatement 
of Agency, after passing through a stage wherein knowledge became a 
generic term including inquiry-provoking facts and situations involving 
a duty of knowledge and absolute notice was transmuted into notifica- 
tion,”? the analysis now enumerates knowledge, reason to know (inquiry- 
stimulating facts), duty to know and notification (notice based on formal- 
ity), as the elements of notice, notification being so defined as to cover 
all the situations wherein notice is derived from the performance of some 

73 Seavey, Notice through an Agent, 65 U. Pa. L. Rev. 1 (1916). 

74 Seavey, Agency (Part II), 2 Neb. L. Bul. No. 1, 5, 24 (1923). 


7s The term was taken from Wade, Notice 72 (2d ed. 1886); Bigelow, Fraudulent Convey- 
ances 598 (2d ed. 1911). It also occurs in 2 Pomeroy, Equity Jurisprudence 1007, 1018, 1022, 
1043, 1046, 1051, 1109, 1110 (1905), to denominate a notice that cannot be destroyed by any 
proof as to want of knowledge. See also Coy v. Gaye, 84 S.W. 441, 443 (Tex. Civ. App. 1904). 

7% See Seavey, op. cit. supra note 73, 5. 

17 Id., at 2. 

8 Jd., at 3. 


79 See Restatement, Agency (Tent. Draft No. 5), c. 12 (1930). 
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act, whether that act be formally bringing home information of a fact or 
posting a placard on a fence.** 

This analysis avoids the criticism that it has been necessary to make 
concerning the earlier systems. How splendidly it is adapted to stating 
the legal rules governing notice may be seen in the chapter on notice 
through agents in the Agency Restatement.** However, with all defer- 
ence to the authority from which it emanates, it appears to me capable 
of improvement in certain respects. 

In the first place, I would suggest a revival of the division of notice 
into two (not three) parts. This division I would make, not on the basis 
of the cleavage between notification on the one hand and knowledge and 
its related concepts on the other, but on the basis of a distinction between 
the situations in which notice is dependent upon the noticee’s awareness, 
at the time the notice is to be effective, of the facts constituting it, and 
those in which it is not thus dependent. For the latter, I would revive 
the term applied by Professor Seavey in 1916 to what he has called noti- 
fication in the Restatement, i.e. absolute notice.*? The former, in default 
of a more euphonious designation, I venture to call by the barbarous 
name of cognitive notice. The desirability of this classification rests upon 
the fact that there are one or two situations in the law of notice that I 
believe can best be explained by such a classification. 

The first situation involves what, for want of better words, I have 
termed unforgettable knowledge. While ordinarily, where knowledge or 
reason to know is involved, as distinguished from notification, one is 
bound by notice only so long as he holds in memory the facts by which 
he is to be affected,* there are certain situations in which the law will not 

8 “(1) A person has notice of a fact if he or his agent knows the fact, has reason to know 
it, should know it, or has been given a notification of it. 

(2) A person is given notification by another if the latter (a) informs him of the fact or 
of other facts from which he has reason to know or should know the fact; or (b) does an act 
which, under the rules applicable to the transaction, has the same effect on the legal relations 
of the parties as the acquisition of knowledge.” Restatement, Agency § 9 (1933). The com- 


ment to this section explains the meaning of the terms employed at some length, but I believe 
my statement in the text fairly reflects the meaning of this analysis. 

& Restatement, Agency, c. 8 (1933). 

% See Seavey, Notice through an Agent, 65 U. Pa. L. Rev. 1, 2 (1916). 

8s Phoenix Ins. Co. v. Flemming, 65 Ark. 54, 44 S.W. 464, 39 L.R.A. 789, 67 Am. St. Rep. 
goo (1898); Goodwin v. Dean, 50 Conn. 517 (1883); Cox v. Milner, 23 Ill. 476 (1860); Gray v. 
Woods, 4 Blackf. (Ind.) 432 (1837); Lytle’s Ex’r v. Pope’s Adm’r, 11 B. Mon. (Ky.) 297 
(1851); Parker v. Prescott, 86 Me. 241, 29 Atl. 1007 (1894); Wheelock v. Postal Tel. Cable Co., 
197 Mass. 119, 83 N.E. 313, 14 Ann. Cas. 188 (1908); Norton v. Metropolitan Life Ins. Co., 
74 Minn. 484, 77 N.W. 298, 300 (1898); Tong. v. Matthews, 23 Mo. 437 (1856); Green v. 
Morgan, 21 Atl. 857 (N.J. Ch. 1891); Larson v. Clough, 55 N.D. 634, 214 N.W. 904 (1927); 
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let a man forget what once he knew. The cases are too numerous for de- 
tailed treatment here but a few examples may be given to illustrate the 
point. In a state following the majority rule refusing to impose liability 
upon a banker for misappropriations by a fiduciary-depositor merely be- 
cause the deposit was created by a check drawn or indorsed by the 
fiduciary in his trust capacity,** a duty is imposed upon the bank to re- 
member the source of the deposit. It cannot accept payment therefrom 
of the fiduciary’s individual debt to it.*s If it does so, in some jurisdictions 
it must thereafter remember the misappropriation and is charged with 
liability for all money wrongfully disbursed by the fiduciary from that 
date. Knowledge acquired in connection with the first of a series of 
transactions is held very frequently to affect the person acquiring it in 
his conduct of business later in the series, although lapse of time or other 
factors indicate that it is no longer held in memory.*’ A party to a law- 
suit cannot toll the time for attacking a decision whose rendition occurred 
in his presence and hearing by forgetting about what was done.** In 
various situations the importance of information acquired seems to lead 
the court to deny one the privilege of plunging insouciantly into Lethean 
waters.*® In all these cases the notice springs from knowledge possessed 
at one time by the party charged, not from any act performed to affect 
him with notice. Hence it is impossible to account for them upon the 


Morris v. Daniels, 35 Oh. St. 406 (1880); Epley v. Witherow, 7 Watts (Pa.) 163 (1838); 
Merchants’ & Planters’ National Bank v. Clifton Mfg. Co., 56 S.C. 320, 33 S.E. 750 (1899); 
Kirklin v. Atlas Sav. & L. Ass’n, 60 S.W. 149 (Tenn. Ch. App. 1900); Stephens v. Herron, 99 
Tex. 63, 87 S.W. 326, 1144 (1905); Vest v. Michie, 31 Grat. (Va.) 149, 31 Am. Rep. 722 
(1878). 

84 See Scott, Participation in a Breach of Trust, 34 Harv. L. Rev. 454 (1921); Merrill, 
Bankers’ Liability for Deposits of a Fiduciary to His Personal Account, 40 Harv. L. Rev. 1077 
(1927). 

’s United States F. & G. Co. v. Union Bank, 228 Fed. 448 (C.C.A. 6th 1915); Haase v. 
Danisch, 268 Ill. App. 281 (1932); Allen v. Puritan Trust Co., 211 Mass. 409, 97 N.E. 916, 
L.R.A. 1915C, 518 (1912). 

% Bischoff v. Yorkville Bank, 218 N.Y. 106, 112 N.E. 759, L.R.A. 1916F, 1059; Harden v. 
State Bank of Goldendale, 118 Wash. 234, 203 Pac. 16 (1922). 

7 National Bank of North America v. Thomas, 30 R.I. 294, 74 Atl. 1092 (1910); Springfield 
F. & M. Ins. Co. v. Whatley, 279 S.W. 287 (Tex. Civ. App. 1925). 

** Gulf Production Co. v. Palmer, 230 S.W. 1017 (Tex. Civ. App. 1921). 

% Runyon v. Smith, 18 Fed. 579 (C.C. Mich. 1883); Christie v. Sherwood, 113 Cal. 526, 
45 Pac. 820 (1896); Cushman v. Illinois Starch Co., 79 Ill. 281 (1875); Greenlee v. Smith, 4 
Kan. App. 733, 46 Pac. 543 (1896); Bank of America v. McNeil, 10 Bush (Ky.) 54 (1873); 
Rossman v. Ward, 210 Mich. 426, 178 N.W. 41 (1920); Bramhall v. Hutchinson, 42 N.J. Eq. 
372, 7 Atl. 873 (1886); Susquehanna Line v. Auditore, 223 App. Div. 585, 229 N.Y.S. 181 
(1928); Teutonia Ins. Co. v. Bussell, 48 S.W. 703 (Tenn. Ch. App. 1897). 
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familiar ground that the effectiveness of notification, once given, is not 
destroyed by subsequent forgetfulness.*° The only adequate explanation 
seems to be that in these situations a policy of the law, based on that 
standard of reasonable conduct upon which juristic science so frequently 
leans, forbids people to lapse into carefree inattention.” 

This concept of unforgettable knowledge appears to have some useful- 
ness in dealing with a vexed problem in the law of agency, to-wit, how 
far a principal is affected, in his present transactions, by the knowledge of 
a former agent no longer in his employ.” If the information received by 
the agent is such that the principal, receiving it himself, could safely for- 
get it, he should not be bound by the knowledge of one no longer his 
agent.®? In such a case, if the agent, continuing in the employment, had 
forgotten his former learning, the principal would not be affected; it 
would be most inconsistent to deny a similar effect to the agent’s quitting 
his job. On the other hand, if the knowledge is of the unforgettable 
variety, the principal, being affected by the agent’s acquisition thereof, 
can hardly be relieved by the subsequent close of their relations.®> As fre- 
quently happens in close cases, not all the decisions can be reconciled 
with this analysis, but it seems to me a more satisfactory way of explain- 
ing the greater part of them than to make it rest upon the existence or 
non-existence of a duty to reveal the information acquired.” The presence 
or absence of the duty may be important in determining whether the 
agent’s knowledge affects the principal with notice at all;%’ the continu- 


9% See cases cited note 29 supra. 


* For a more detailed examination of the cases of unforgettable knowledge, see Merrill 
Unforgettable Knowledge, 34 Mich. L. Rev. 474 (1936). 

% The difficulties of the subject may be appreciated by looking at the toilsome examination 
thereof in 73 A.L.R. 416 (1931). 

%3 In re Hereford, 229 Fed. 863 (D.C. W.Va. 1916); Murray v. Preferred Acc. Ins. Co., 199 
Ia. 1195, 201 N.W. 595 (1925); Hackett v. Catholic Benev. Legion, 168 N.Y. 588, 60 N.E. 
1112 (1901). 

% In re Hereford, 229 Fed. 863 (D.C. W.Va. 1916); Strohecker v. Mutual B. & L. Ass’n, 
55 Nev. 350, 34 P. (2d) 1076 (1934). 

%s Birmingham Trust & Savings Co. v. Louisiana National Bank, 99 Ala. 379, 13 So. 112, 
20 L.R.A. 600 (1892); Iowa Universalist Convention v. Howell, 218 Ia. 1143, 254 N.W. 848 


(1934); Loring v. Brodie, 134 Mass. 453 (1883); United States National Bank v. Forstedt, 64 
Neb. 855, 90 N.W. 919 (1902). 


% See Restatement, Agency § 275, comment e¢ (1933) for a solution of the problem on this 
basis. 

97 This seems to be the explanation of Blackburn v. Vigors L.R., 12 App. Cas. 531, 13 Eng. 
Rul. Cas. 514 (1887), apparently the source of the second illustration given in support of the 


comment in the Restatement of Agency cited supra note 96. It likewise explains such cases 
as Irvine v. Grady, 85 Tex. 120, 19 S.W. 1028 (1892). 
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ance of the notice after cessation of the employment should depend upon 
whether the principal, himself possessing full knowledge, would be bound 
to hold it in memory. 

It may be suggested that the category of unforgettable knowledge as 
here outlined is merely the concept treated in the Restatement of Agency 
under the title of “should know.”** That suggestion does not seem ac- 
ceptable. The examples given under that heading clearly indicate that 
the framers of the Restatements had in mind situations wherein one is 
under a duty to others to acquire knowledge. In unforgettable knowledge 
situations, per contra, there is normally no duty to acquire knowledge in 
the first place;%® the obligation is to retain it after it has been received. 

There is this likeness between the “should know” and the unforgettable 
knowledge situations, that both cast notice upon the person affected with- 
out regard to whether he is, at the time, aware of the matters with notice 
of which he is charged. For this reason I would place them, along with 
notification, under the rubric of absolute notice. 

Another point in connection with which the distinction between cogni- 
tive and absolute notice seems to be useful is illustrated by cases like 
Merchants’ National Bank v. Detroit Trust Company.’ In most cases, if 
A formally communicates to B his claim to certain property, for the 
express purpose of warning B to govern his action accordingly, B there- 
after cannot by purchasing the property cut out A’s claim, though B may 
in fact have forgotten the warning.'** In other words, such a formal com- 
munication is a notification to B of A’s rights. Where commercial instru- 
ments, such as negotiable bonds, are involved, however, most courts hold 
that if B forgets that he has been informed by A of the latter’s claim he 
may purchase without being affected thereby."*? Whether these cases, 
resting upon a supposed policy in favor of the freedom of business men and 
investors to acquire such paper, are “sound” may be open to doubt," but 

%* Restatement, Agency § 9, comment d (1933). 

99 See the cases cited notes 84-89 supra. 

109 258 Mich. 526, 242 N.W. 739, 85 A.L.R. 350 (1932). 


tt Smith v. J. R. Newberry Co., 21 Cal. App. 432, 131 Pac. 1os5 (1913); Hookaia v. 
Kealoha, 30 Haw. 446 (1928); Kithcart v. Kithcart, 145 Ia. 549, 124 N.W. 305, 30 L.R.A. 
(N.S.) 1062 (1910); see Whitecotton v. Wilson, 197 S.W. 168 (Mo. App. 1917); Parker v. 
Prescott, 86 Me. 241, 29 Atl. 1007, 1008 (1894). 

12 Merchants’ National Bank v. Detroit Trust Co., note 100 supra; Seybel v. National 
Currency Bank, 54 N.Y. 288, 13 Am. Rep. 583 (1873); Lord v. Wilkinson, 56 Barb. (N.Y.) 
593 (1870); and see Vermilye v. Adams Express Co., 21 Wall. (U.S.) 138, 146, 22 L. Ed. 609, 
612 (1875). Contra: Northwestern National Bank v. Madison & Kedzie State Bank, 242 Ill. 
App. 22 (1926); cf. Hinckley v. Union Pac. R.R., 129 Mass. 52, 37 Am. Rep. 297 (1880). 

%3 See Merrill, The Wages of Indifference, 1o Temple L. Q. 147 (1936). 
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they are there and must be fitted into our classification. One way would 
be simply to say that they treat A’s attempted notification as being no 
more than knowledge, but it seems to me to make matters a little clearer 
if we focus attention upon the fact that A’s communication was definitely 
for the purpose of notifying B concerning A’s claim. We can do this by 
saying that the communication is a notification which need not be re- 
membered, grouping it, together with knowledge and inquiry-arousing 
facts under the title cognitive notice. 

For these reasons, I prefer to analyze the concept of notice according 
to the following classification: 
I. Cognitive Notice 

A. Knowledge 


B. Facts putting one on inquiry (reason to know) 
C. Notification which need not be remembered 
Il. Absolute Notice 
A. Notification 
1. by formal communication 
2. by performance of an act giving notice (i.e. recording, publication, posting, 
legislation, juristic formulation of legal rules, etc.) 
B. Unforgettable Knowledge 
C. Facts which One is Under Duty to Know 


This scheme is put forward with diffidence, in respect to those details 
wherein it differs from that set out in the Restatement of Agency, but, to 
one mind at least, it appears to offer advantages over the latter. 
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THE ROLE OF THE BAR IN ELECTING THE 
BENCH IN CHICAGO* 


Epwarp M. Martint 


OR MORE than six decades the bar of Chicago has actively in- 
Pees itself in the election of a well-qualified bench in Chicago 

and Cook County. This activity is traceable as early as 1870, and 
appeared even before the formation of the present Chicago Bar Associa- 
tion in 1874. At various times other groups within the legal profession 
have exerted themselves in behalf of a better bench, but the Chicago Bar 
Association has been the principal agency for such action in local matters. 
In fact, since 1887 the association has almost continuously taken part in 
judicial elections. Its activity in this respect constitutes a remarkable rec- 
ord of participation in civic affairs. 

Two major developments mark this period: (1) the increase in the num- 
ber of the judiciary and the consequent lengthening of an already too-long 
public ballot; and (2) the steady growth of local partisan political organi- 
zations and a constant extension of their control over judicial] selection 
and administration. These developments have affected both the Chicago 
Bar Association’s method of participation and its influence in the elective 
process. The writer examines these and related factors at some length in 
a forthcoming volume. It will perhaps suffice for the present purpose to 
present the contrasting réles of the association in the early part of the 
period and now. Then, it exerted its efforts, in advance of the party con- 
ventions, to the end that the party organizations would nominate well- 
qualified candidates. Now its principal activity is to advise the electorate, 
after the nominations have been made, concerning the qualifications of can- 
didates sponsored by the party organizations. 

Thus after two generations of effort to improve judicial selection in 
Chicago and with seemingly small tangible results, it is logical to ask, Has 
the Chicago Bar Association “come to the end of its rope’’? 

* This article comprises two chapters from the writer’s book of the same title soon to be 
published by the University of Chicago Press. The study was made as a graduate student in 
the Department of Political Science of the University of Chicago. 

t Public Affairs Secretary of the Union League Club of Chicago. 
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To the pessimist who limits his vision to the local scene, the answer may 
seem “yes.” But to the person who views Chicago in the national per- 
spective of the rising tide of interest in improved judicial selection, the 
outlook is more encouraging. 

For more than a decade an unspectacular, but persistent, campaign in 
behalf of better methods of judicial selection has been fostered by the 
American Bar Association and the American Judicature Society among 
members of the bar and interested laity. The campaign is now be- 
ginning to show results. California’s action in 1934 may mark the begin- 
ning of a new era among the states of experimenting with devices for im- 
proving judicial selection. Several other states’ have novel proposals un- 
der consideration. Slow, but certain, progress in this direction is far from 
an idle hope. 

As the subject of improved judicial selection thus comes to the fore, it 
is obvious that the long-continued efforts of the Chicago Bar Association 
have laid an invaluable and necessary groundwork for any concerted ac- 
tion that may be undertaken in Chicago. 

The bar and the organizations within the profession are the groups to 
which the community looks for leadership in these matters. The bar has 
the economic interest in sound judicial administration to provide the in- 
centive essential for a vigorous public movement. This incentive has been 
the mainspring of the hundreds of thousands of dollars which have been 
expended in past campaigns. The business and civic community will con- 
tinue to cooperate, as in the past, but the organized bar must provide the 
leadership and the principal support. 

The Chicago situation needs two types of activity: (1) activity to raise 
the level of the legal profession as a whole; and (2) a broad-gauge, long- 
time program of action effectively to challenge the existing system of se- 
lection in its most fundamental aspects. 


RAISE THE LEVEL OF THE LEGAL PROFESSION 


Many of the desirable objectives have already been enumerated. Some 
of them lie within the jurisdiction of the bar as now organized and can be 
attained by its own efforts. Considerable progress might be made, for 
example, in improving the quality of legal education, in raising the stand- 
ards of admission to the profession, in formulating standards of profes- 
sional and judicial conduct; and in enforcing those standards. 

An Integraied Bar.—One approach to the problem of a competent bar 
is the modern development of the integrated or inclusive state bar. 


* See the Report of the Committee on Judicial Selection to the Conference of Delegates of 
the American Bar Association at Los Angeles, 1935. 
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Associations that are voluntary and selective are obviously limited in 
their scope and authority. An integrated state bar, such as has been 
adopted in the states of Washington,’ North Dakota, Alabama, Idaho, 
California, New Mexico, Nevada, Oklahoma, Utah, South Dakota, Ken- 
tucky, Mississippi, North Carolina, Arizona, and Louisiana,’ automatical- 
ly includes all members of the profession and has greater authority over 
the admission to, as well as the disbarment from, the profession. It would 
also aid in enforcing standards of conduct and by the application of its 
sanctions seek to maintain the bar’s ancient and honorable traditions 
for the bench. 

Little argument is needed to support the view that if the Chicago Bar 
Association, under a rule of the Supreme Court, had as much authority 
over admissions as it does over expulsions‘ from the profession, it would 
be enabled to aid materially in raising the general average of the profession 
and thus eventually heighten the level of the bench. If a unified bar plan 
were adopted for Illinois, the Chicago Bar Association or the group of at- 
torneys comprising it, would predominate in determining policies affect- 
ing Chicago. 

STANDARDIZE THE QUALIFICATIONS DEEMED 
DESIRABLE IN A JUDGE 

The almost total lack of any definite basis, other than custom or arbi- 
trary opinion, for determining what qualifications a judge should possess, 
directs attention to a profitable field of inquiry. An investigation which 
would derive a definite statement of the qualities deemed desirable in a 
judge would tend to facilitate the work of the association and to simplify 
the problem of selection. Candidates for the bench could be rated in terms 
of standards thus formulated. The association’s task of appraising candi- 
dates would be simplified. Its recommendations would tend to become 
more and more based on demonstrable fact, instead of opinion supported 
by information known only to its committees. 

Recent progress in appraising human aptitudes and capacities suggests 
that an application of analytical techniques to the wealth of information 
in the association’s files could improve the system of grading candidates 

? The Washington State Bar Act, for example, authorizes the board of governors, subject to 
the approval of the Supreme Court, to control the entire matter of admission to practice, in- 
cluding the appointment of examining boards or committees. The court retains, however, 


power to admit or reject any applicant who has taken the examination. Annual Review of 
Legal Education 30 (1933). 
3 See 18 American Judicature Society Journal 166 (1935) for states with integrated Bars 
and dates of adoption. See id., 170-72, for legislative review of integration movement in 1935. 
4 See 17 id., 21 (1933) for explanation of rule of the Illinois Supreme Court adopted April 21 
1933- 
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which the association has already developed. To the material already on 
hand could be added information concerning the record of successful can- 
didates on the bench. Comparison could then be made between these two 
sets of information and tentative conclusions could be reached as to the 
qualifications thus shown to be related to judicial ability. Many individu- 
al instances covering many years would furnish a wide basis for these con- 
clusions. 

Assuming that such tests are possible, would they be feasible? We have 
already mentioned the added advantage to the association. Some sticklers 
for the political proprieties would be sure to resent any such infringement 
of popular liberty. The candidates would probably not object. They now 
submit to many tests that are as much or more galling to their pride— 
tests of political availability and feudal subservience to “the organiza- 
tion.” They now voluntarily undergo the association’s questionnaire in- 
quiry and the cross examination before the committee on candidates. 

The association, of course, would proceed unofficially in developing 
such standards. Its efforts would become effective to the extent that the 
standards stood on their own merit and in the measure that they enlisted 
public support in the movement for a better bench. If the association 
were successful in developing reliable tests of judicial fitness, they might 
eventually become statutory requirements for judicial office in the same 
way as the minimum requirements of age, residence, and length of pro- 
fessional experience are now written into the law of many states. 


INTENSIFY THE ROLE OF THE BAR 

With increasing emphasis, Chicago’s judicial elections in 1933, 1934 
and 1935 have made it embarrassingly obvious that the bar association 
must modify either its traditional réle or the established method of selec- 
tion, or both, if it is ever to cope with conditions in Chicago we have de- 
scribed in the previous pages. As one writer, discussing the Chicago situa- 
tion, has patently remarked: 

The bar primary is admittedly only temporizing with what informal opinion at the 
bar recognizes as an evil, the selection of judges by partisan or unguided non-partisan 
choice. It is only an effort to make the best of a bad situation.s 

Another authority criticized the association to the writer for “allowing 
itself to be euchred into supporting unfit candidates.” 

It is clear that under an evenly-divided bipartisan system of selection, 
such as Chicago has in theory, the bar association by holding a balance of 


5 J. M. Landis, New York State Bar Association Bulletin, no. IV, 198 (1932). 
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power has been able to influence judicial selection as an advisory, second- 
ary participant in the process. 

But when the system goes askew under the leadership of dominant, 
shifty, calculating, private-interest politicians, the association is left liter- 
ally high and dry. Its recommendations, be they derived with all the care 
and ingenuity known to man, fail of accomplishment, not because of in- 
herent weakness, but simply because they fail to carry weight (1) with the 
political leaders who operate the system of selection and (2) with a large 
element of the electorate which the same political leaders control at the 
polls. 

Only by challenging the established system at its roots can the bar 
association bring its influence in judicial selection to bear. Under existing 
conditions the bar primary and the ensuing publicity campaign are merely 
temporizing with surface indications. Structural changes are needed that 
will cut the lines by which the party leaders now control the selective 
process. These changes will come under the leadership and tutelage of the 
organized bar. 

The proposal for an elective chief justice empowered to appoint his 
associates, in the writer’s opinion, would go far to accomplish this pur- 
pose in the Municipal Court. It would tend to minimize the dominant 
position of the party leaders and would definitely establish the bar as an 
essential part of the selective mechanism. The bar primary—the tradi- 
tional means of expressing the consensus of the bar—is regarded an inte- 
gral aspect of this proposal. The suggested plan, furthermore, would sim- 
plify the matter of judicial candidacies and would give greater effect to 
the bar’s recommendations. 

While the bar primary is admittedly a cumbersome method and subject 
to the limitations of any mechanical plan, its value as a poll of the active 
members of the bar and as a sanction for the recommendations concerning 
candidates must not be overlooked. That sanction, in the writer’s opin- 
ion, is the most convincing reason to the lay voter why he should seriously 
consider or heed the advice of the bar. The bar primary plan has been 
criticized on many scores. Much of the comment has been aimed at the 
mechanical details of the plan. In point of fact for many years past the 
bar association has been the only agency (outside the party organizations) 
in metropolitan Chicago giving attention to the problem of judicial selec- 
tion. From the viewpoint of the individual elector, the problem begins at 
scratch and any advice from an informed source is sheer gain. The prob- 
lem of epitomizing the opinion of any group of experts, whether it is half a 
dozen or several hundred, is largely a matter of mechanics. The associa- 
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tion has sought to improve its bar primary plan to make it a true consen- 
sus of its active members. There is a feeling, however, that frequently, 
particularly in the Municipal Court polls, the candidates are not suffi- 
ciently well known to enable the members of the association to vote from 
personal knowledge of their qualifications. 

The proposed plan to elect the chief justice and empower him to ap- 
point his associates, together with the provision for candidates to “run 
on their record,” would meet this situation in part. Candidates for the 
chief justiceship and the incumbents seeking renewal of their terms would 
be well known to every alert member of the bar. The plan for the bar to 
participate directly in the process of nominating eligibles for the associate 
justiceships might develop candidates of greater experience than those 
produced under the present system. 

Educate the Electorate-—By far the greatest need in the Chicago situa- 
tion is the matter of acquainting the general electorate with the inade- 
quacies of the present scheme of judicial selection and winning its support 
for a sound plan to improve the system. Such a plan should be accom- 
panied by a program of public education. It should deal with fundamen- 
tal principles and should be divorced from the personal issues of any elec- 
tion campaign. The plan will have to be developed into a public issue on 
which the political groups can take sides. To do this will require months, 
perhaps years, of persistent, intelligent labor in coaxing public support 
to the new point of view. 

Organize an Ally.—Since the major part of any remedial program will 
consist in modifying existing laws and customs, the bar association will 
need the cooperation of the non-partisan and civic forces in the com- 
munity at large. For this reason it is suggested that the association take 
a leaf from Ben Franklin’s book of tricks and organize an ally to be the 
spearhead in the program. This ally should consist of lawyers and laymen 
who could organize the machinery of winning public support for the plan 
and principles of sound judicial selection laid down by the bar. 

The modern bar association is devoted primarily to advancing the in- 
terest of the legal profession. The selection of judges is thus only one of 
many matters receiving attention. Furthermore, a bar association is nei- 
ther a political party nor a crusading society. Both of these attributes are 
needed in the effort to obtain the adoption of the program herein suggest- 
ed, especially against the experienced and organized political opposition 
presented in the Chicago situation. 

It seems unlikely that the Chicago Bar Association as such would or 
could successfully champion a thoroughgoing program of reform. Its 
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membership is too large and representative of too many personal points 
of view ever to present the united front needed to succeed in such a ven- 
ture. Many of its members are so closely linked to the political hierarchies 
that any serious attempt to depoliticize the courts would surely bring a 
violent reaction within the association. Moreover, the association’s policy 
of changing its leaders annually, or at least biennially, introduces an ele- 
ment of discontinuity which is fatal to a campaign which may require 
years to complete. Perhaps the greatest handicap is that political activity 
is incompatible with the major objects of the association. If its efforts 
were occasionally victorious, this type of activity might rise in importance. 
It could occasionally “point with pride.” But when strenuous efforts per- 
sistently meet defeat, as in Chicago, the activity becomes an expensive em- 
barrassment. 

The organization of an ally of the type suggested would avoid many of 
these difficulties. This ally would not be too much fettered by professional 
conventionalities. It would be free to act in any ways desired on its own 
responsibility. It would be devoted solely to the application, extension 
and support of the principle of improving the selection of judges in Chi- 
cago. The members of the association and of the bar, with the cooperation 
of the business and civic elements of the community, could initiate and 
support such a body. It would draw to it support from other elements in 
the community which now only passively cooperate with the association. 
The association, in fact, could act as the expert adviser to this allied, but 
independent agency which would be free to engage in propaganda, politi- 
cal or other activity necessary to secure the adoption of the desired objec- 
tives. 

In this matter the association should take a leaf from its own book of 
experience. The history of the Committee for the Election of Good Munic- 
ipal Judges in 1906 is suggestive of the type of organization which can be 
formed and through which the association can advocate the adoption of 
its principles of judicial selection. 

The réle of the bar in judicial selection must be many-sided. Not only 
must it lead, and prove worthy of such leadership and confidence, but it 
must prepare the way and establish the goals, and it must rally the forces 
of democracy to a vigorous defence of their own interests. 


THE ATTITUDE OF THE VOTERS AS A FACTOR AFFECTING 
THE INFLUENCE OF THE CHICAGO BAR ASSOCIATION 
The desirability of a favorable attitude on the part of the voters toward 
the Chicago Bar Association in determining its influence in judicial selec- 
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tion is too obvious to need elaboration. It is important, therefore, to in- 
quire what attitudes various elements in the electorate have indicated, 
what their voting strength is and what likelihood there is of their acting 
on the association’s advice. 

The writer has attempted to estimate® the voting strength of various 
elements in the Chicago electorate. The electorate includes elements rep- 
resenting the primary human cleavages which are based on nationalistic, 
racial, religious and economic interests. On account of concentration into 
definite constituencies, groups having these cleavages have great political 
strength. This strength is capitalized by the organization leaders in 
“building up” party tickets. 


WHO ARE THE ELECTORATE? 


In 1932 only 77.9 per cent of the persons legally eligible to register (i.e., 
qualify for voting) in Chicago were actually enrolled on the election poll 
books. This fact of itself is significant, for at a time when popular interest 
in elections was at a peak, more than 400,000 persons, or more than one- 
fifth of the adult citizenry, had failed to qualify as electors. The margin re- 
quired for a political organization to win at the polls was thus narrowed. 
Since this inactive element of the potential electorate is presumedly “‘in- 
dependent” politically and therefore the type of citizen to whom the non- 
partisan advice of the bar association should appeal, the association’s field 
of action was accordingly narrowed. 

Nationalistic and Racial Elements.—While there were 1,226,891 native- 
born white adults, or 81.9 per cent of the registered electorate, only 
506,245 of this number, or one-third of the electorate, were truly “‘native” 
Chicagoans (i.e., native born of native parents). The aggregate constitu- 


encies of foreign extraction comprise 82.4 per cent of the Chicago elec- 
torate. 


¢ Basis of estimates: Computed strength of the electorate: 2,209,514 persons 21 years and 
over, minus 286,999 (foreign-born whites with first papers, plus 168,815 aliens and 21,939 un- 
knowns—all ineligible to vote) equals 1,922,515. Source: United States Census, 1930, III, 
Part I, p. 628. 

Source of data regarding actual registration: Chicago Daily News Almanac, 735 (1933). 

Source of data for native and alien-born population: United States Census, 1930, III, 
Part I, p. 628. 

Computation of estimated strength of foreign groups as follows: Data on all ages for “‘for- 
eign-born whites” and “native whites of foreign or mixed parentage” were totaled, and then 
were multiplied by the percentage factor 65.44 which represents the ratio of population 21 years 
and over to the entire population in Chicago. Source: United States Census, 1930, ITI, Part I, 
pp. 638-44. Estimate for Jewish is from United States Census of Religious Bodies, 1926, 
p. 389, similarly modified. 

Sources regarding religious bodies from United States Census, 1926, p. 369. 
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The United States Census distinguishes more than thirty nationalistic 
and racial groups in Chicago. Nine of these have a potential voting 
strength in excess of 75,000, as follows: Polish, German, Jewish, Negro, 
Scandinavian (grouping Norwegians, Swedes and Danes together), Irish, 
Italian, Russian and Czechoslovakian. 

Religious Groupings.—Dividing the religious elements into Roman 
Catholic and other—the Roman Catholics are estimated to have had in 
1926 a voting strength of 548,000 persons or 36.7 per cent of the eligible 
electorate. Ten white Protestant sects, with 588 church units, had a vot- 
ing strength of 179,394 persons or 12 per cent of the registration. 

Labor.—The importance of the “labor” element in Chicago politics is 
indicated by the number of “workers” which in 1930 was estimated at 
1,330,000. The Chicago Federation of Labor, the active, organized ele- 
ment of this group, contained 293,546 members or nearly 20 per cent of 
the city’s entire voting strength. In addition to the common ties of union- 
ism, the “labor” group has the solidifying agencies of a central organiza- 
tion, a weekly journal and a radio station. 

Civic Groups.—The element of the Chicago population aligned with 
so-called civic or public purpose organizations is suggested by information 
published in 1927. More than 430,000 (excluding the Federation of La- 
bor) were reported to be affiliated with city-wide groups and 257,000 had 
membership in local community organizations. While the number of such 
memberships changes from year to year and varies with the economic sta- 
tus of the community, the conclusion can be drawn that a considerable 
part of the population is affiliated with some organized “civic’’ movement, 
using that term in its broadest sense. This element, however, is utterly 
lacking in unifying agencies. 


INDICATIONS OF THE VOTERS’ ATTITUDES TOWARD 
THE BAR ASSOCIATION 

Obviously, any attempt to indicate what attitude a large group of vot- 
ers has toward the bar association is a hazardous undertaking. It is pos- 
sible, however, to obtain suggestive inferences and expressions of individu- 
al opinions which indicate in a general way whether the attitude of a 
group is favorable or unfavorable. 

Nationalistic, Racial and Religious Groups.—The traditional solidarity 
that characterizes the great nationalistic, racial and religious groups justi- 
fies the inference that in a political contest the members of these great 
constituencies would vote for a member of their own race, nation, or reli- 
gion first, regardless of whether he had bar endorsement, and for a bar en- 





442 THE UNIVERSITY OF CHICAGO LAW REVIEW 


dorsee or any outsider, second. This is almost an aphorism of the political 
jungle. It motivates all political planning, slate building, campaign strat- 
egy, etc. Emotional ties of blood, heritage, locality, or belief are stronger 
than the intellectual bonds of impartial appraisal of fitness even for so im- 
portant an office as the judiciary. 

Instances can be noticed of appeals along racial and nationalistic lines 
in the foreign language newspapers.’ While instances were cited where 
editors had regarded the bar’s recommendations as valuable sources of 
information that should be considered, and while it is hazardous to gen- 
eralize, the tendency among voters in these constituencies is either to dis- 
regard the association’s advice or to take a frankly hostile attitude, espe- 
cially if a “favorite son” has not been endorsed. In fact, there are in- 
stances of candidates making political capital among special constituencies 
out of the withholding of bar endorsement. 

An inkling of the Negro attitude toward the association is given by the 
following communication addressed to it during the 1933 election by the 


Chicago Branch of the Association for the Advancement of the Colored 
People: 


Some time ago we registered with your organization a protest against the exclusion 
policy maintained in respect to the admission of qualified Negro members of the Bar. 
At this time (June 1, 1933) we register protest against the incursion of representatives 
of your organization into the Negro district asking support of candidates endorsed 
by you for the Judiciary. 

We feel that the axiom—“He who comes into equity must come with clean hands” 
—obtains in this case. We have advised all churches and their pastors of the attitude 
of your Association toward Negro members of the Illinois Bar, and while we feel that 
some of your recommendations may be good, we also feel that you should not place 
your recommendations on the high ground of “‘social justice and purity” when you are 
so obviously unfair, un-American, and devoid of social purity in the matter of admis- 
sion of Negroes to your organization. 

We register this protest with you and have taken the action that we have in advis- 
ing all Negro ministers, and many white ministers who are liberal and fair, because we 
are truly and sincerely interested in “social justice.” 


While the association has been charged with being ‘“‘a hotbed of anti- 
semitism,” it is doubtful if this view characterizes the Jewish group as a 
whole. The Jewish press tends to adopt the provincial nationalistic view- 
point when a choice is presented between an unendorsed “favorite son”’ 
and a candidate approved by the association. On the other hand, a con- 
siderable number of the association’s members are Jewish and to the writ- 


7 See the chapter on the Press, in the author’s book, The Réle of the Bar in Electing the 
Bench in Chicago, soon to be published by the University of Chicago Press. 
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er’s knowledge more than one Jewish organization has cooperated in the 
association’s campaigns. 

So far as is known, the Chicago Church Federation (Protestant) is the 
only religious body that has actively evinced interest in the association’s 
projects. In 1933 it gave collateral cooperation through its commission 
on political action. The pastors were requested to offer prayer from their 
pulpits for the success of the “right” candidates. Church clubs and socie- 
ties have distributed the “marked ballots.” On the morning of election 
day, June 5, 1933, many Protestant churches in all parts of Chicago rang 
their bells to remind the community to go to the polls, the assumption 
being that the church members would vote for the “right’’ issues on the 
ballot—non-repeal candidates for the state convention and the “Bar As- 
sociation ticket” for the judiciary. Two hundred thousand marked ballots 
were also distributed by women’s organizations in one thousand churches. 

Labor.—While the Chicago Federation of Labor in recent years has not 
come out openly against the association, in the 1909 Circuit Court cam- 
paign, the federation endorsed a full ticket for the reason, explained by 
John Fitzpatrick, its president, as follows: 

We did not intend to endorse anyone until the Bar Association raised the issue. 
That body, which furnishes the lawyers to the corporations that are fighting organized 
labor, has seen fit to endorse the injunction judges and to condemn the men in whom 
labor has a friendly interest. If that is to be the issue, we ought to meet it fairly and 
not allow the Bar Association to elect the judges in this county. 

Civic Agencies.—The attitude of certain groups may be inferred by the 
cooperation which they have given in financing the association’s publicity 
campaigns and in distributing marked ballots to their members. In the 
1933 contest, for example, it is known that nearly one-half of the cam- 
paign fund was contributed by laymen and business interests. We may 
also recall that one hundred forty-seven firms, almost all of which were 
probably affiliated with the Chicago Association of Commerce, distributed 
60,000 marked ballots among their employees. One hundred thirty civic 
and lay groups distributed more than 100,000 marked ballots to their 
members. A woman’s campaign committee distributed 234,785 ballots to 
women’s organizations. 

But as a rule it can be shown that such special interest is the direct re- 
sult of educational work carried on in advance of the campaign. For ex- 
ample, the Union League Club, the Rotary Club of Chicago, the City 
Club, and the Chicago Woman’s Aid have adopted resolutions endorsing 
in principle the plan of distributing in advance of each primary or election 


* Chicago Daily News, May 17, 1909. 
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the association’s recommendations as non-partisan information for their 
members. Each resolution was careful to declare, however, that the or- 
ganization itself did not recommend candidates.° 

Organizations which have distributed the recommendations in one or 
more campaigns have included: The Chicago Association of Commerce, 
the Woman’s City Club, the Chicago Woman’s Club, the Cook County 
League of Women Voters, Union League Club, Better Government Asso- 
ciation, the Voters’ Clearing House, the Christian Citizenship Council, 
and the Fifty-fifth Street Business Men’s Association. 

As in the case of certain newspapers, organizations have occasionally 
taken the Bar Association’s list as a starting point and have made excep- 
tions to its slate for stated reasons. Thus, on May 19, 1933, the action of 
the Chicago Real Estate Board was announced as recommending “a slate 
of judicial candidates identical with the endorsements of the Chicago Bar 
Association except in two instances.’’° 

While some groups are willing to cooperate to the extent of presenting 
the recommendations as information in a specific campaign," many more 
hesitate to adopt the plan as a permanent policy. 


* Resolution adopted by the Union League Club of Chicago at special meeting January 22, 
1931: 

“To combat crime and to secure the proper administration of both civil and criminal jus- 
tice, it is essential to elect judges of the highest character and ability. To this end, the voters 
should have reliable information concerning judicial candidates. 

“Such information can be obtained from the Chicago Bar Association. The lawyers know 
the candidates and want good judges before whom to try their cases. 

“The Chicago Bar Association, prior to each judicial primary and each judicial election, 
makes, through competent committees, a thorough investigation of each candidate. It mails 
to its members a printed report giving information about each of them. It then determines, by 
a secret ballot of its members, what candidates shall be recommended to the voters. Its recom- 
mendations are always non-partisan. 

“The Union League Club does not recommend candidates for public office. It believes, 
however, that for voters who have no personal knowledge of judicial candidates, the recom- 
mendations of the Chicago Bar Association are the safest guide. It believes that the widest pub- 
licity should be given to these recommendations. It believes that when their value comes to be 
understood by the voters we shall elect more of the better class of judges. 

“THEREFORE, BE It RESOLVED that before each judicial primary and before each judicial 
election, this Club send to every resident member a copy of this resolution, together with a 
copy of the recommendations of the Chicago Bar Association.” 

% Chicago Tribune, May 19, 1933. 

* Following is an incomplete list of speaking engagements filled by the Bar Association in 
the Municipal Court election of November 8, 1932: October 12, Auburn Park Improvement 
Association; 17, Olivet Institute, Women’s Club (Board of Managers); 18, Better Govern- 
ment Council; 19, House of Happiness; 20, Emerson House; 21, Cook County Federation of 
Women’s Clubs, Southwest League of Women Voters; 24, Chicago Church Federation 
(Committee on Civic Relations), Conference of Jewish Women, Independent Unemployed 
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Even more instructive than cases of cooperation, are instances personal- 
ly known to the writer of lack of interest, refusal to cooperate, and ob- 
vious side-stepping of the issue out of friendship for candidates not en- 
dorsed by the association. Several groups to which the matter of cooper- 
ating with the bar association was presented in writing, tabled the propo- 
sition; in one group, due to the influence of a political office holder, it was 
sidetracked as “political action.” Offers to supply speakers or “marked 
ballots” to several organizations were unanswered. In another case, an 
endorsement in principle was requested from the individual members of 
a law faculty, but was withheld on the ground that several of the mem- 
bers favored the re-election of an incumbent judge whom the association 
had denounced as unfit. At the same time, in another institution the law 
faculty signed and, at their own expense, circulated an endorsement of the 
recommendations to the entire university staff. In one case the head of an 
organization, a member of the association, undertook to induce his asso- 
ciates to consider the matter as a policy of civic action. He gave the plan 
his personal endorsement, but the group failed to act. 

From this somewhat sketchy survey of the interest of organized groups 
in the association’s efforts, it is evident that there are numerous organiza- 
tions ready to “go on record”’ and to support the association in successive 
campaigns; many groups are also willing to have speakers present the 
issue to their members and many are willing to distribute ballots. But 
the failure of many groups to respond indicates a prejudice against the 
type of cooperation desired. In several years of contact with civic groups 
the writer has found that unless a group has been organized for the specific 
purpose of sponsoring or supporting candidates, or of pronouncing upon 
the qualifications of candidates in the same way as the bar association 
passes upon aspirants for the bench, it usually will studiously avoid any 
action that can be construed as “‘political.’’ The reasons for this are prob- 
ably one or more of the following: (1) the organization was founded to 


Aid Association; 25, Woodlawn Business Men’s Association, Hell N’Maria Club, Northwest 
Lions Club; 26, Chase House, Woman’s City Club (Gage Park Branch), Woman’s City Club 
(49th Ward Branch); 27, Lake View Lions Club, Lincoln Park Community Forum; 28, Mar- 
quette Community Association, Fort Dearborn Round Table, Better Government Club, 
Woman’s City Club (48th Ward Branch); 31, Woman’s City Club (34th Ward Branch), 
Chicago Church Federation, Union League Club, Hyde Park League of Women Voters; No- 
vember 1, Wicker Park Women’s Club, Rotary Club of Chicago, Berwyn (Ill.) ist Congre- 
gational Church, Council of Jewish Women, City Club; 2, Howard Street Business Men’s 
Association, Church Meeting; 3 Northwestern University Settlement; 4, Chicago Commons, 
Ridge Young Voters’ Forum; 7, Morgan Park Improvement Association; 21, Loyola Uni- 
versity Law School. 
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promote policies, not personalities; (2) an organization as such cannot par- 
ticipate in politics, but its members may do so as individuals; (3) the emo- 
tional “feeling” which the personal rivalries of partisan contest engender 
may endanger the solidarity of “non-partisan” organizations; (4) it is em- 
barrassing to be defeated—and the odds are against victory, when you 
are pitted against the political machines; (5) “politics is rotten’’; (6) “we 
can’t be bothered”; (7) “we can’t commit our organization for the fu- 
ture.” 

The attenuated reasoning of the association’s appeal, the impersonal 
character of its plea, and the non-partisan traditions of organizations 
which are otherwise sympathetic, are also considerations which result in 
the hesitant attitude of many groups toward the association’s recommen- 
dations. 

The groups which have cooperated in past campaigns contain only a 
minor fraction of the total vote. The attitude of such groups could be an 
important aid in extending the association’s influence. Although the 
groups now lack unity, their aggregate membership is numerically great. 
Their widespread existence over the city and their personal, “town meet- 
ing” contact in the majority of local communities contains the basic sup- 
port necessary to the sustained success of any civic movement. In effect, 
it could become truly the life blood of the present idealistic skeleton. 


THE VIEWS OF INDIVIDUAL CITIZENS 


On the assumption that non-partisan civic groups would at least be 
“sympathetic” toward the bar association’s efforts, the writer addressed a 
letter and inquiries to the presidents and secretaries of 875 civic groups"? 
to ascertain their (1) interest in the election of a well qualified judiciary, 
(2) their information concerning the objectives of the Chicago Bar Asso- 
ciation, and (3) their disposition to follow the association’s recommenda- 
tions. 

Two general inquiries were made: (1) The various sources from which 
the person received useful information concerning judicial candidates and 
(2): (a) “Do you now use the Bar Association’s recommendations?” and 
(b) “Would you be guided by them if the information were more easily 
available?” As a final point, the person’s ideas were invited concerning 
better ways to inform the voters regarding the qualifications of candi- 
dates for judicial office. 

From 1,750 letters mailed, of which 41 were returned as undeliverable, 


™ See the Chicago Daily News Almanac and Year Book 847-72 (1931). 
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a total of 418 replies was received." This was a net return of 24.5 per 
cent. Considering the fact that only one letter was sent, with no “follow- 
up,” and that the writer was a total stranger to about 99 per cent of the 
persons, the number of replies was gratifying. 

Sources of Information.—Only slightly more than one-half of these 418 
citizens consciously obtained their information regarding candidates from 


TABLE I 


Sources OF INFORMATION OF SELECT List oF 418 C1TIzENs CON- 
CERNING QUALIFICATIONS OF JUDICIAL CANDIDATES 


Inpications oF SpEct- 
Fiep Source 


Source oF INroRMATION 


Percentage 
Number of Total 


Personal friends 235 
Chicago Daily News 234 
CHICAGO BAR ASSOCIATION 226 
Chicago Tribune 218 
Personal acquaintance with candidate. . . 198 
Neighborhood newspapers 110 
Better Government Association......... 102 
Local Improvement Association 100 
Political meetings 99 
League of Women Voters 70 
Chicago Herald-Examiner 65 
Political party workers 59 
Chicago oes 49 
Cook County Bar Association 48 
Woman’s City Club 38 
Chicago Daily Times 23 
Union Labor Press 22 
Chicago Woman’s Club 22 
Foreign Language Press 18 


Better Judges e 13 
Chicago Seeinn te 7 
Other sources 55 


“~ mt Ge Ge Ge tn HAW HAWIOaWANHH OW 


the bar association (see Table I). While some of the twenty other sources 
indicated derive their views in part from the association, it is significant 
that only 54 per cent of them were evidently enough aware of the asso- 


"3 Result of questionnaire inquiry to selected list of citizens regarding their attitude toward 
the bar association: 


Total number of inquiries sent 
Total number of inquiries returned as undelivered 


Net total number of inquiries sent 
of replies received: 
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ciation’s practice of endorsing candidates to identify it as a source of in- 
formation at election time. 

The figure of 54.1 per cent (those who consciously received information 
from the bar association’s recommendations) is roughly confirmed by the 
direct questions: “Do you use the bar association information?” and 
“Would you use it if you had it?” These questions more effectively dis- 
close the attitude of these citizens towards the association. Thus while 61 
per cent used it, 10 per cent of the number qualified their replies and 31 
per cent gave an adverse verdict. The replies to the second part show a 
shrinkage in comparable questions, but this may be accounted for in part 
by the larger number who evidently believed the two questions had no 
essential difference and therefore failed to reply to Part “B.”’ 

As a means of approximating the essential intent on the specific point 
of their attitudes toward the association, the two sets of replies were 
tabulated for corresponding points of the two parts. These comparisons 
are presented in section “C”’ of Table II. Thus, 199 persons replied “Yes” 
to both A and B; 40 replied “Yes” to A and left the “Yes” of B blank; 32 
said, in effect, that they did not use bar advice, but would do so if they 
had it, etc. On this basis the total number of favorably disposed citizens 
was 283, or 69 per cent, while 110, or 26 per cent, were disposed not to ac- 
cept bar advice and 25, or 5 per cent, apparently weren’t acquainted with 
the activity at all. 

The fact that more than one-fourth of the voters in a group reasonably 
supposed to be at least “sympathetic” to the association’s objectives were 
definitely antagonistic is truly amazing. This led to a more detailed anal- 
ysis of the replies. 

Nearly one-half of the replies included a written comment. Many of 
these disclosed the person’s attitude toward the association. Others gave 
their suggestions for improving the means of selecting judges or of apprais- 
ing the qualifications of individual candidates. 

Confidence in the Bar.—Eighteen persons expressed confidence in the 
association in the following terms: 

a. Four persons affirmed their confidence in the “published reports by 
Chicago Bar Association.” 

b. “Chicago Bar Association has always been fair with its recommenda- 
tions,” was the opinion of six persons. 

c. “Recommendations of the bar association are the most reliable to 
be found. Easily available in leading newspapers.” 

d. “‘The bar association is reliable, and should give its opinion over the 
radio.” 
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e. “The bar associa’ ‘on should be the one to select among their mem- 
bers, legitimate and competent men, answerable only to them.” 

f. “The bar association should put its stamp of approval on the candi- 
dates, but should not have the right to name the candidates.”’ 

g. “Candidates might be selected by Chicago Bar Association instead 
of by political party leaders. If elected, such jurists would be free to exer- 
cise their good judgment as might be befitting.” 


TABLE II 


AttitupEs or 418 Orricers or Civic AGENCIES TOWARD THE CHICAGO 
Bar ASSOCIATION’S RECOMMENDATIONS CONCERNING 
JupictaL CANDIDATES 


NoumsBer oF REPLiEs PERCENTAGES 


Women | Total* } Women | Total 


Favorable 


Unfavorable 


* Includes 28 unsigned replies. 
+ This summary is based on the replies to both questions A and B above. 


h. “Give bar association findings as to all candidates—but not the bar’s 
primary vote.” 

i. “Let bar association’s committee survey the acts of all Cook County 
or Municipal Court judges with the same fearlessness exercised by the 
statisticians of the Municipal Voters’ League.” 


j. “Have bar association recommendations more widely published in 
the press.”’ 
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Distrust of the Association.—Twenty-two persons were frankly distrust- 
ful of the association’s recommendations. Ten of these based their view 
on the association’s failure to endorse Judge John H. Lyle in the preceding 
election (November, 1930). They said: 

a. “Give us more Judge Lyles,” demanded two dissenters. 

b. “Use case of Judge Lyle” was the declaration of distrust from one 
person. 

c. “Need more like Lyle. Chicago Bar Association does not recommend 
him,” was the sentiment of five others. 

d. “Adopt the same methods used by Judge Lyle who is out for the in- 
terest of the people regardless of party affiliations.” 

e. “The bar association should wake up to the fact that a strict inter- 
pretation of the law is mot the wish of the majority nor to the best interests 
of our country. Refer to Judge Lyle.” 

Other expressions attesting lack of confidence in the recommendations 
were: 

a. “Action of bar association in the past does not justify full confi- 
dence.” 

b. “Bar recommendations are very narrow. It views the candidate in a 
legal way only.” 

c. “It should give unbiased opinions upon the individual candidates re- 
gardless of political parties.” 

d. “As it is today, each member of the bar association chooses to favor 
for election the judge who would favor him in his profession at the court.”’ 

e. “The better and abler men in the bar are too busy or uninterested 
to vote in the bar recommendation elections and leave it to a few who use 
the bar to further their own selfish interests.” 

f. “If the civic agencies didn’t have some axe to grind, the public would 
have more confidence in their choice.”’ 

g. “Information about candidates is not sufficiently candid and out- 
spoken.” 

h. “T should like to have confidence in the bar association’s recommen- 
dations but find that the candidates for judges are in the habit of canvass- 
ing members of the bar to get their vote. I have heard lawyers say they 
could not refuse their consent, mainly for business reasons, although they 
were often satisfied of the candidates’ unfitness.” 

i. From an attorney and a member of the ssociation: “Very seldom 
do I follow the information furnished by the bar association because 
I have almost consistently opposed their theory of recommending judicial 
candidates. The committee that dispenses the information in the bar as- 
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sociation is what might be termed a self-perpetuating committee. Unless 
a person has an ‘in,’ I don’t believe he gets a good recommendation from 
the bar, worthy as he may be, and on the other hand if a candidate has a 
sponsor who is high in the ranks of the bar association it is my honest opin- 
ion that he gets an endorsement, in many instances a better endorsement 
than his ability warrants.” 

j. “The bar association, like any other group of professional or business 
persons, is obviously constituted in large part of individuals whose views I 
could not accept. Hence the opinion of that body as a whole is one I would 
receive with a large measure of caution.” 

Twenty-two replies implied a lack of confidence in the association by 
urging sources of information regarding judicial candidates other than the 
recommendations of the association. These suggestions ranged from 
“Read the Christian Science Monitor” and “Follow the Democratic Par- 
ty” to proposing “results of investigation by committees of Departments 
of Political Science of Chicago institutions” as trustworthy guides. 

The Ill-repute of the Bar as a Whole.—The head of a prominent club, 
which is dedicated to promoting the principles of the Republican party, 
expressed a personal view, following the November, 1932, election, that the 
public lacks confidence in the lawyers and that the association could use 
its honey to better advantage for new books for its library. He said: 

The daily press and the Chicago Bar Association made the fight of their lives to 
have the Bar Association judicial ticket put over. As usual, the public listened, then 
went to the polls and forgot all about it. In our humble opinion the Chicago Bar 
Association should omit trying to teach the public how to vote and for what. The 
public, we are sorry to say, lack confidence in the lawyers and who can blame them? 
We would advise the leaders of the Chicago Bar Association to save their money for 
new books for the library and wait until they are asked by the public to express an 
opinion on the merits of judicial candidates. We have noticed that volunteered advice 
is very seldom welcomed by the best of regulated families. Not but what the Bar 


Association meant well, but the public don’t want advice and apparently will not 
accept it on matters that they believe they are better qualified to answer."4 ~ 


This same view was expressed by “Skeptical” in an anonymous “Letter 
to the Editor” of the Chicago Daily News, after the Circuit Court election 
in June, 1933. It said: 

.... Perhaps many voters were like the writer so far as the recommendations of 
the Chicago Bar Association were concerned. Perhaps they wondered who would 
recommend the Bar Association. Our newspapers are almost daily filled with accounts 
of the doings of various attorneys in receivership and other cases. To the laymen the 
newspaper accounts seem to indicate that these attorneys are somewhat “unethical” 


4 Frederick A. Rowe in the Hamiltonian, January, 1933, p. 17. The commentator is an 
attorney and a member of the Chicago, Illinois State, and American Bar Associations. 
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in their fees, etc. Is it not a fact that most, if not all of these attorneys, are members 
of the Bar Association, and if such is the case why doesn’t the Bar Association “clean 
house” and then after displaying to the public “a nice clean washing” come forth with 
its recommendations to the voters. That method . . . . would be the best way to in- 
fluence the voter. Are the judges to whom the Bar Association objected any worse 
than perhaps many of the Association’s members? The writer was unable to decide 
on whom to vote for, so he passed up the judicial ballot. 


In a conference of representatives of civic organizations in which the 
writer participated, one delegate wrote on the card provided to record 
requests for marked ballots, speakers, etc.: “Clean up the Bar Association. 
To that end would be glad to help!” 

While these expressions are isolated instances, they undeniably indicate 
a distrust of the profession widely held by the lay public. The association 
might have allayed this distrust had it advertised its three year suit to dis- 
bar the attorneys in the Sanitary District payroll scandal, its reports 
on the receivership racket in the state and federal courts, the fact that 
all disbarment proceedings originating in Chicago result from the work 
of its Grievance Committee, and that it passed over a first vice-president 
in selecting a president in 1933 because he had been charged with un- 
ethical conduct in receivership proceedings! Whatever the motives and 
evidences underlying the association’s recommendations, its purposes will 
probably always be discounted by a large section of the electorate, as well 


as impugned by the activities of the criminal-shyster elements within the 
ranks of the profession. 





COMMENT 


WHAT DID THE FRAMERS OF THE FEDERAL 
CONSTITUTION MEAN BY “AGREEMENTS 
OR COMPACTS”? 


ABRAHAM C. WEINFELD* 


HE CONSTITUTION of the United States, Article I, Section 10 
provides: 


No State shall enter into Any Treaty, Alliance or Confederation; 
No State shall, without the Consent of Congress, . . . . enter into any Agreement 
or Compact with another State, or with a foreign Power, . 


A state may not enter into a treaty but it may enter into an agreement 
or compact with consent of Congress. What is the difference between a 
“treaty” and an “agreement or compact’’? Is not every treaty an agree- 
ment? 

Since the Constitution sheds no light on the subject one naturally turns 
to the proceedings of the federal convention. That convention began its 
deliberations in Philadelphia in May, 1787. The period till July 26 was 
devoted to a general discussion of fundamental issues. Treaties were men- 
tioned in connection with their supremacy over state legislation and in 
connection with which organs of the federal government should be en- 
trusted with the power to make treaties, but nobody seems to have men- 
tioned “agreements or compacts.” On July 25th a Committee of Detail 
was created and the convention adjourned till August 6th, “that the 
Come. of Detail might have time to prepare & report the Constitution.’”” 
The Committee of Detail consisted of five members: John Rutledge of 
South Carolina, chairman; James Wilson of Pennsylvania, Edmund 
Randolph of Virginia, Nathaniel Gorham of Massachusetts, and Oliver 
Ellsworth of Connecticut. Several of the outlines and drafts prepared by 
some of those men have been preserved. The first time that the distinc- 
tion between “treaties” and “agreements or compacts” was introduced 
appears to have been in connection with a draft of the Constitution in the 
handwriting of James Wilson.’ Section 10 of that draft read as follows: 


* Senior Attorney, Department of Commerce, Office of National Recovery Administration. 
' 2 Farrand, The Records of the Federal Convention 128 (1911). 
? Farrand, id., at 169. 
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10. No State shall enter into any Treaty, Alliance or Confederation; nor lay any 
Imposts or Duties on Imports 

The draft shows emendations in the handwriting of Rutledge, made pre- 

sumably after discussion with Wilson and other members of the Com- 

mittee. Those changes made the section read as follows: 

10. No State shall enter into any Treaty, Alliance, Confederation with any foreign 


Power nor witht. Const. of U.S. into any agreement, or compact wh another 
State or Power; nor lay any Imposts or Duties on Imports; 


On August 6, 1778, Rutledge in behalf of the Committee of Detail re- 
ported to the Convention and submitted a draft of a Constitution which 
contained Sections XII and XIII reading as follows: 

XII. No State shall coin money; ... . nor enter into any treaty, alliance or con- 
federation; .... 
XIII. No State, without the consent of the Legislature of the United States, shall emit 
bills of credit . . . . ; nor enter into any agreement or compact with another 
State, or with any foreign power 


The convention continued its deliberations from August 6 till Sep- 
tember 17, numerous changes and amendments were made, the “Com- 
mittee of revision or Stile & arrangement”’ was created which included in 
its membership Madison and Hamilton, the committee went over the 
document and reported September 12,‘ but nothing appears to have been 
said or done by anybody about “agreements or compacts,” and finally the 


provision was included in the Constitution as approved by the convention 
on September 17, 1787. 

In the State conventions called to ratify the federal Constitution there 
appears to have been no discussion or reference to “agreements or com- 
pacts.’’s 

Samuel Johnson, in his dictionary,® wrote the following: 

Agreement. ..Compact; bargain; conclusion of controversy; stipulation. 
A contract; an accord; an agreement; a mutual and settled appointment 
between two or more, to do or to forbear something. 
A compact of accommodation relating to public affairs. 


That dictionary obviously throws no light on the question. 

The Articles of Confederation adopted in 1777 contained the words 
“agreement” and “treaty”’: 

ArtTIcLe VI. No State without the consent of the United States in Congress as- 
sembled, shall send any embassy to, or receive any embassy from, or enter into any 
conference, agreement, alliance or treaty with any king, prince or state 

3 Farrand, id., at 187. 4 Farrand, id., at 590, note 8. 

5 Elliott, Debates on the Federal Constitution (1836-45). 

6 A Dictionary of the English Language (2d ed. London 1756). 
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No two or more States shall enter into any treaty, confederation or alliance what- 
ever between them, without the consent of the United States in Congress assembled, 
specifying accurately the purposes for which the same is fo be entered into, and how 
long it shall continue. 

No State shall lay any imposts or duties, which may interfere with any stipulations 
in treaties, entered into by the United States in Congress assembled, with any king, 
prince or state, in pursuance of any treaties already proposed by Congress, to the 
courts of France and Spain 

Art. IX. The United States in Congress assembled, shall have the sole and exclu- 
sive right and power of determining on peace and war, except in the cases mentioned 
in the sixth article—of sending and receiving ambassadors—entering into treaties and 
alliances, provided that no treaty of commerce shall be made whereby the legislative 
power of the respective States shall be restrained from imposing such imposts and 
duties on foreigners, as their own people are subjected to, or from prohibiting the 
exportation or importation of any species of goods or commodities whatsoever— . . . . 

The United States in Congress assembled shall never engage in a war—nor enter 
into any treaties or alliances . . . . unless nine States assent to the same 


Though the first paragraph of Article VI mentions both an agreement 
and a treaty, it contains no clue as to what the difference between them 
might be. On the contrary, it creates the impression that the word 
“agreement” was inserted as a catch-all term to include every possible 
understanding. But a consideration of the various drafts that preceded 
the final form of the Articles of Confederation and a comparison of the 
articles with the Constitution show a curious consistency in the use of the 
word “agreement.” 

The first elaborate draft of the Articles of Confederation was submitted 
to the Continental Congress on July 12th, 1776’ and was soon thereafter 
printed. It contained the following: 

Articte IV. No Colony or Colonies, without the Consent of the United States 
assembled, shall send any Embassy to or receive any Embassy from, or enter into any 
Treaty, Convention or Conference with the King or Kingdom of Great-Britain, or any 
foreign Prince or State 

Art. V. No two or more Colonies shall enter into any Treaty, Confederation or 
Alliance whatever between them, without the previous and free Consent and Allow- 
ance of the United States assembled, specifying accurately the Purposes for which the 
same is to be entered into, and how long it shall continue. 

Art. XV. When the Boundaries of any Colony shall be ascertained by Agreement, 
or in the Manner hereinafter directed, all the other Colonies shall guarantee to such 
Colony the full and peaceable Possession of, and the free and entire Jurisdiction in and 
over the territory included within such Boundaries. 

Art. XVIII. The United States assembled shall have the sole and exclusive Right 
and Power of .... Sending and Receiving Ambassadors under any Character— 
Entering into Treaties and Alliances—Settling all Disputes and Differences now sub- 


7 5 Journals of the Continental Congress 547, 549, 550, 555 
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sisting, or that hereafter may arise between two or more Colonies concerning Bound- 
aries, Jurisdictions, or any other Cause whatever.— .... The United States as- 
sembled shall never engage the United Colonies in War, . . . . nor enter into Treaties 
or Alliances . . . . unless the Delegates of nine Colonies freely assent to the same 


The second printed draft was considered by the Continental Congress 
on August 20th, 1776* and contained the following provisions: 

ArtTIcLE IV. No State, without the consent of the United States in Congress As- 
sembled, shall send any Embassy to or receive any embassy from, or enter into any con- 
ference, agreement, alliance, or treaty with any King, Prince or State; ... . 

Art. V. No two or more States shall enter into any treaty, confederation or alliance 
whatever between them, without the Consent of the United States in Congress As- 
sembled, specifying accurately the purposes for which the same is to be entered into 
and how long it shall continue. 

Art. XIV. The United States Assembled shall have the sole and exclusive right 
and power of . . . . sending and receiving Ambassadors—entering into treaties and 
alliances—deciding all disputes and differences now subsisting, or that hereafter may 
arise between two or more States concerning boundaries, jurisdictions, or any other 
cause whatever— .. . . The United States in Congress assembled shall never engage 
in a war, ... . nor enter into treaties or alliances except for peace . . . . unless nine 
States assent to the same. 


Article XV of the first printed draft was omitted in the second printed 
draft. Subsequently and on November 15th, 1777, the Continental Con- 
gress considered a report which differed slightly from the final form of the 
Articles of Confederation and then adopted the articles in their final form.° 

The right to enter into “agreements” was limited only as between a 
State and a foreign power, consent of Congress being required (Article 
IV of the second printed draft, Article VI of the final form, Article IV of 
first printed draft where the word “convention”’ is used instead of “agree- 
ment’’). In no draft was the word “agreement” used when limitations 
were imposed on the right of the colonies or the States to make arrange- 
ments among themselves (Article V of the first and second printed drafts; 
Article VI of the final form) ; in other words, “agreements” of the colonies 
or States among themselves were permitted without any limitation what- 
ever. The fact that the draftsmen of the Articles of Confederation while 
working on three different drafts in the period of one and one-half years 
consistently gave the States a limited right to enter into agreements with 
foreign powers, and gave them an unlimited right to enter into agreements 
among themselves and the further fact that ten years later, in the Con- 
stitution, the rights of the States to enter into agreements among them- 
selves became limited, show that the men of those times used “agreement” 


§ Jd., at 675, 676, 681. ° 9 id., at 907-925. 
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as if the word had a distinct and clear meaning for them and not merely 
as a catch-all term to supplement others. 

Apart from the Articles of Confederation and the drafts that preceded 
them, let us consider the federal convention of 1787. In that assembly 
were many good, and some excellent, lawyers. They weighed words with 
the utmost care for weeks and months. The language which forbade 
treaties but permitted agreements or compacts with consent of Congress 
was before those lawyers for six weeks, from August 6th till September 
17th. Though to us the language suggests no distinction at all, they ap- 
proved it without any question. The only reasonable explanation of this 
phenomenon is that the words “agreements or compacts” in contrast to 
“treaties” were used as technical terms taken from the field of interna- 
tional dealings, that they were words of art, carried a definite meaning and 
therefore called for no discussion. 

To ascertain that meaning one must obviously turn to the literature 
on international law in existence in 1787 and known in this country at 
that time. Somewhere among the classifications of treaties and interna- 
tional agreements there may be a classification that will fit the distinction 
underlying the constitutional provisions in question. Many writers whose 
works were in existence at that time appear not to have discussed classi- 
fications of international agreements and treaties, or, if they did, these 


classifications can by no stretch of the imagination be used to explain the 
difference between “treaties” and “agreements or compacts.”’ They are: 
Giovanni da Legnano,” Balthazar Ayala," Alberico Gentili,* Richard 
Zouche,'* Samuel Pufendorf,'* Samuel Rachel,’* Johann Wolfgang Tex- 
tor, Cornelius Van Bynkershoek"’ and J. J. Burlamaqui."* Hugo Gro- 
tius’? distinguished federa, treaties, from pactiones aliae, other agree- 


© Tractatus de Bello de Represaliis et de Duello (1360), published by Carnegie Endowment 
for International Peace (1917). 

™ De Jure et Officiis Bellicis et Disciplina Militari (1581), edition of Carnegie Endowment 
(1917). 

™ De Jure Belli (1598), edition of Carnegie Endowment (1933). 

3 Juris et Iudicii Fecialis, sive, Iuris inter Gentes, ef Quaestionum de Eodem Explicatio 
(1650), edition of Carnegie Institution (1911). 

14 De Jure Naturae et Gentium (1672), edition of Carnegie Endowment (1934). 

's De Jure Naturae et Gentium Dissertationes (1676), edition of Carnegie Endowment (1916) 

6 Synopsis Juris Gentium (1680), edition of Carnegie Endowment (1916). 

'? Quaestionum Juris Publici Libri duo (1737), edition of Carnegie Endowment (1930). 

‘8 Principes du droit de la nature et des gens et du droit public général (1747). 

'9 De Jure Belli et Pacis (1625), edition of Carnegie Endowment (1925), bk. ii, c. xv, xx, xxi 
(x, xi). 
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ments. Though the terms remind us of the language used in the constitu- 
tional provision the definitions given by Grotius could not possibly be 
relied on by the framers of the constitution because of the remoteness of 
the subject matter embraced in the definitions. His follower and annota- 
tor Jean Barbeyrac*® did not change the definitions. 

Christian L. B. de Wolff* distinguished between “federa” and “pac- 
tiones” and defined them in a way that appears relevant to the constitu- 
tional provision but there seems to be no proof that Wolff’s work was 
known in this country in 1787. 

Another author was Emeric de Vattel.** The circumstances under 
which his work became known in this country are recited by Albert de 
Lapradelle in his introduction to the edition of Vattel’s work published by 
the Carnegie Endowment for International Peace, at page xxix: 

.... From 1758 to 1776 Grotius, Pufendorf, and Burlamaqui were read, studied, 
and commented upon in the English colonies of America, but Vattel, at that time, 
seems to have been unknown to them. In 1773 the Law of Nations was taught at 
Kings College (now Columbia University). In 1774 Adams, and in 1775 Hamilton, 
quote or praise Grotius, Pufendorf, Locke; neither mentions Vattel. But the War of 
Independence gave the United Colonies the new name of States. A hard task engaged 
the American people, who, by the study of the Law of Nature and of Nations, were 
preparing themselves for the great work of independence. Anxious to build upon solid 
foundations, their statesmen turned to European publicists. Charles F. W. Dumas, 
a Swiss living in Holland, and an ardent republican, re-read Vattel with the United 


States in mind, brought out a new edition with notes inspired by recent events, and 
sent three copies of it to Franklin. 


The letter by Benjamin Franklin to Dumas acknowledging receipt of 
those copies read as follows:?, 


PHILADELPHIA, December 19, 1775 
Dear Sir: 


. »- » 1am much obliged by the kind present you have made us of your edition of 
Vattel. It came to us in good season, when the circumstances of a rising State make 
it necessary frequently to consult the law of nations. Accordingly, that copy which 
I kept (after depositing one in our own public library here, and sending the other to 
the College of Massachusetts Bay, as you directed) has been continually in the hands 
of the members of our Congress now sitting, who are much pleased with your notes 
and preface, and have entertained a high and just esteem for their author 


*° ; Grotius, Le Droit de la guerre et de la paix 474 (Amsterdam, 1724). 


™ Jus Gentium, Methodo Scientifica Pertractatum (1749), edition of Carnegie Endowment 
(1934), ¢. iv, § 369. 


Le Droit des gens ou principes de la loi naturelle (1758), edition of Carnegie Endow- 
ment (1916). 


23 2 Wharton, United States Revolutionary Diplomatic Correspondence 64 (1889). 
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With reference to the copy given to the library the following is of inter- 
est: 

. . . » This copy [presented by Dumas to the Philadelphia library] undoubtedly was 
used by the members of the Second Continental Congress, which sat in Philadelphia; 
by the leading men who directed the policy of the United Colonies until the end of the 
war; and, later, by the man who sat in the Convention of 1787 and drew up the Con- 
stitution of the United States, for the library was located in Carpenters’ Hall, where 
the First Congress deliberated, and within a stone’s throw of the Colonial State House 
of Pennsylvania, where the Second Congress met, and likewise near where the Con- 


stitution was framed.™ 

James Wilson, a member of the Committee of Detail, was familiar with 
Vattel. He was the author of the draft of the Constitution in which the 
phrase “agreement or compact” appears for the first time though in the 
handwriting of Rutledge, chairman of the Committee. In the Pennsyl- 
vania convention called to ratify the Federal Constitution, on December 
4, 178775 Wilson referred to “All the political writers from Grotius and 
Puffendorf down to Vattel.”” He must have been well versed in interna- 
tional law. “In 1779 he was commissioned advocate-general for France 
and in this capacity he represented Louis XVI in all claims arising out of 
the French alliance until the close of the war.” The chairman of the 
Committee, John Rutledge, had studied law in England, was a delegate 
from South Carolina to the Continental Congress for three years, was 
chief justice of the highest court of South Carolina, 1791-1795, and in the 
latter year served as Chief Justice of the Supreme Court of the United 
States during one term.”’ Oliver Ellsworth, another member of the Com- 
mittee, had been a delegate to the Continental Congress from Connecticut 
for six years, a judge of the Supreme Court of Errors of Connecticut, and 
in 1796 was appointed Chief Justice of the Supreme Court of the United 
States.** In all likelihood Rutledge and Ellsworth were familiar with 
Vattel’s work in 1787. 

Vattel was referred to in the debates of the South Carolina convention 
called to ratify the federal Constitution.”® 

Book II, chapter xii of Vattel’s work contains the following: 

SECTION 152. Treaties of Alliance and other public treaties 


Latin foedus, is a pact entered into by sovereigns for the welfare of the State, either 
in perpetuity or for a considerable length of time. 


4 Introduction to Vattel’s book, edition of Carnegie Endowment, v. iii, p. xxx, note 1. 
8 2 Elliott, Debates on The Federal Constitution 454 (1836-45). 

% 23 Encyclopaedia Britannica 631 (1929). 

27 16 Dictionary of American Biography 258-259 (1931). 

** 6 Dictionary of American Biography 112-114 (1931). 

*° 4 Elliott, Debates on the Federal Constitution 277-8, 310 (1836-45). 
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Sec. 153. Compacts, agreements or conventions. Pacts which have for their object 
matters of temporary interest are called agreements, conventions, compacts. They 
are fulfilled by a single act and not by a continuous performance of acts. When the act 
in question is performed these pacts are executed once for all; whereas treaties are 
executory in character and the acts called for must continue as long as the treaty exists. 

Sec. 192. Treaties executed by an act done once for all. Treaties which do not call 
for continuous acts, but are fulfilled by a single act, and are thus executed once for all, 
those treaties, unless indeed we prefer to give them another name, (see Sec. 153), those 
conventions, those pacts which are executed by an act done once for all and not by 
successive acts, are, when once carried out, fully and definitely consummated. If valid, 
they naturally bring about a permanent and irrevocable state of things 


The original French text is as follows: 


§ 152. Des Traités d’Alliance & autres Traités Publics. ... Un Traité, en Latin 
Foedus, est un Pacte fait en vue du bien public, par les Puissances supérieures, soit 4 
perpétuité, soit pour un temes considérable. 

§ 153. Des pactions, accords, ou conventions. Les Pactes qui ont pour objet des 
affaires transitoires, s’appellent Accords, Conventions, Pactions. Ils s’accomplissent 
par un acte unique, et non point par des prestations réitérées. Ces Pactes se consom- 
ment, dans leur exécution, une fois pour toutes: Les Traités recoivent une exécution 
successive, dont la durée égale celle du Traité. 

§ 192. Des Traités accomplis une fois pour toutes et consommés. Les Traités qui 
ne concernent point des prestations réitérées, mais des actes transitoires, uniques et 
qui se consomment tout d’un coup; ces Traités, si toutefois on n’aime mieux les ap- 
peller d’un autre nom (voyez le § 153): ces Conventions, ces Pactes, qui s’accomplis- 
sent une fois pour toutes, et non par des actes successifs; dés qu’ils ont recu leur 
exécution, sont des choses consommées et finies. S’ils sont valides, ils ont de leur 
nature un effet perpetuel et irrévocable: ... 


It is my contention that the “agreement or compact’ mentioned in the 
Constitution is the “agreement, convention, compact”’ described in secs. 
153 and 192 of Vattel, his “accord, convention, paction.”’ 

What were the kinds of treaties that loomed large in the minds of the 
framers? There were treaties of peace, of amity and commerce, con- 
sular conventions, treaties of navigation. Under the Articles of Confed- 
eration such treaties had been entered into.* It was not sensible to leave 
the door open for States to enter into that kind of treaties. But there were 
other matters with which not only the framers were familiar but even 
the man on the street, and they were the boundary disputes. The colonies 


3° The translation is that accompanying the edition of the Carnegie Endowment for Inter- 
national Peace except that the word “‘pacte” I translate as “pact,” “‘paction” as “compact,” 
whereas in that translation “pacte” is “compact,” “paction” is “arrangement.” My transla- 
tion is equally correct and it brings out more clearly the relationship between Vattel’s ideas 
and the language of the constitutional provisions. 

3«; Butler, Treaty Making Power of the United States §§ agi-sho (1902); Crandall, 
Treaties, Their Making and Enforcement 28-29 (1916). 
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and the States were continually engaged in such disputes. Colonies tried 
to settle many by agreements; so did States.*? Such agreements necessarily 
involved frequent cession of strips of land on one side or the other of the 
agreed boundary line. 

Obviously a way had to be left open for the States to settle such dis- 
putes by agreements either among themselves or with a neighboring 
foreign nation and the framers wanted to permit such agreements with 
consent of Congress. Enumeration of kinds of treaties forbidden or per- 
mitted carries the danger that some other kind of treaty may develop for 
which there will be no provision. The framers therefore preferred to use 
generic terms to include the treaties they had in mind and similar ones. 
They had before them the bible of international law, the book of a 
recognized authority, Vattel, and he described a category of international 
arrangements, called “accord, convention, paction,” which were fulfilled 
by a single act and not by a continuous performance of acts; when the act 
in question was performed, such agreements were executed once for all, 
if valid they brought about a permanent and irrevocable state of things.*4 
That category clearly described boundary settlements including cessions 
or exchanges of land connected with such settlements, and so the framers 
used the words “agreement or compact.” The other treaties, of peace, 
commerce, etc. they simply called “treaty” just as Vattel did in Section 
152. Consequently they prohibited a State from making a treaty but per- 
mitted making an agreement or compact with consent of Congress. 

Of great corroborative value is the fact that one of the earliest system- 
atic commentators on the Constitution after its ratification, St. George 
Tucker, who was a contemporary of the men who drafted the Constitu- 
tion, expressly referred to “Vattel, 296, 297” when discussing “treaties” 
as distinguished from “agreements or compacts.” 

When the first printed draft of the Articles of Confederation uses the 
word “convention” (Art. IV) and the second printed draft (Art. IV) and 
the final form (Art. VI) use the word “agreement,” the words mean the 


» The intercolonial agreements enumerated by Frankfurter and Landis in: The Compact 
Clause of the Constitution, 34 Yale L. J. 685 (1925), at 730-732 involved fixing of boundary 
lines; so did three out of the four interstate agreements entered into under the Articles of Con- 
federation and enumerated at 732-734. 

33 Vattel op. cit. supra note 22, § 153. 

34 Vattel, op. cit. supra note 22, § 192. 


3s; Tucker, Blackstone’s Commentaries with Notes of Reference to the Constitution and 
Laws of the Federal Government of the United States and of the Commonwealth of Virginia, 
Appendix, p. 309 (1803). Pages “296, 297” in the English translation of Vattel’s book pub- 
lished in Dublin in 1792 contain §§ 152-156. 
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same thing, being taken from Vattel’s trio “accord, convention, paction.” 
When the first draft (Art. XV) refers to mutual ascertaining of boundaries 
among colonies the word used is “Agreement.” 

The question might be raised why matters which “bring about a 
permanent and irrevocable state of things’ are called “affaires transi- 
toires,” transitory matters.3? When this word is taken literally it certainly 
does not fit the category. What is permanent is not transitory. Story** 
took the word literally and therefore rejected the explanation advanced 
by St. George Tucker, that “agreement or compact”’ refers to transitory 
affairs. Story asked: 

Why may not a compact or agreement between States be perpetual? If it may not, 


what shall be its duration? Are not treaties often made for short periods, and upon 
questions of local interest, and for temporary objects? 


The truth is that the agreements described by Vattel in Section 153 are 
not transitory at all in the usual sense of the word, and to the extent that 
the category became established in international law, the permanence of 
the effects of such agreements is stressed. 

Wheaton states: 


Kinds of International Treaties. General compacts between nations may be divided 
into what are called transitory (dispositive or executed) conventions, and treaties 
properly so termed (sometimes called executory conventions). The first are perpetual 
in their nature, so that, being once carried into effect, they subsist independent of any 
change in the sovereignty and form of government of the contracting parties; and al- 
though their operation may, in some cases be suspended during war, they revive on 
the return of peace without any express stipulation. Such are treaties of cession, 
boundary, or exchange of territory, or perhaps those which create a permanent servi- 
tude in favour of one nation within the territory of another. (Vattel, Droit de Gens, 
liv. II, c. 12, §192: Martens Precis, liv. II, c. 2, § 58). The second class includes 
treaties relating to friendship and alliance, commerce and navigation, social and 
economic issues, extradition, guarantee etc. 


A statement by Strupp is to the same effect :*° 

Hiaufig ist, namentlich in der alteren Literatur, die Unterscheidung in traités und 
pactes oder conventions (de Vattel, Droit des gens, II, chap. 12 § 152, 153, 192; Ch. 
de Martens, Guide diplomatique II, 1 S. 127): Wheaton, International Law III, cap. 
II. Ahnlich in neuerer Zeit Hartmann, Institutionen des praktischen Vélkerrechts, 


% Vattel, op. cit. supra note 22, bk. II, § 192. 
37 Vattel, op. cit. supra note 22, bk. II, § 153. 


3* Story, Commentaries on the Constitution of the United States, written about 1833, 
§ 1402 (4th ed. 1873). 

39 Wheaton, Elements of International Law 504 (6th ed. 1928). 

4 2 Strupp: Wérterbuch des Vélkerrechtes und der Diplomatie 651 (1924). Translation: 
“Frequent is, especially in the older literature, the division into treaties and pacts or conven- 
tions (citations). The former are supposed to result in a continuous performance of acts while 
the latter are fulfilled by a single act 
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S. 141 f.u.a.). Erstere sollen eine dauernde Tatigkeit zur Folge haben, waihrend 
letztere durch einen einmaligen Akt erfiillt werden. 

How then did it come about that Vattel used the word “transitory’’? 
Vattel considered it his task to popularize and expound the teachings of 
Wolff.“ Among the ways Wolff classified treaties was the following: 

§ 369. Foedera quid sint; quid pactiones: Foedus dicitur pactum a summis potesta- 
tibus boni publici causa in perpetuum, vel longius saltem tempus inter se initum. 


Pacta vero, quae praestationes transitorias, seu non iterandas continent, Pactionum 
nomen retinent. 


E. gr. Si duae Gentes de auxiliis in bello sibi invicem praestandis conveniunt; 
pactum hoc docitur foedus; ast si gens una alteri permittit, ut ob annonae caritatem 
frumentum in regione sua coemat, pactio erit. Istiusmodi quoque pactio sunt induciae 
mortuorum sepeliundorum causa post praelium factae. 


TRANSLATION® 


§ 369. What treaties are; what compacts are. A treaty is defined as a stipulation 
entered into reciprocally by supreme powers for the public good, to last for ever or at 
least for a considerable time. But stipulations, which contain temporary promises or 
those not to be repeated, retain the name of compacts. 


For example, if two nations reciprocally agree to furnish troops to each other in 
time of war, this stipulation is called a treaty; but if one nation permits another, on 
account of the high price of grain, to purchase in its territory, this will be a compact. 
A compact of that sort, also, is the truce made after a battle for the purpose of bury- 
ing the dead. 

The examples given by Wolff certainly justify his characterizing the 
subjects of a compact as transitory; burying the dead after a battle, pur- 
chasing grain because of temporary scarcity, are activities of a passing 
character. Wolff also describes them as “non iterandas,” that is, such 
as need not be repeated. This latter characterization may refer to the 
same two examples, or it may refer to a different category, to-wit: to a 
category of promises that are fulfilled by a single act like cession of terri- 
tory, fixing a boundary line, and therefore need not be repeated. Vattel 
used the word “transitory” but omitted the examples which explained 
it. At the same time he developed the “non iterandas’’ part of the defini- 
tion by specifying that the agreements he discussed were performed by a 
single act, once for all. It is not important whether he correctly or incor- 
rectly interpreted Wolff. What is important is that to the framers of the 
Constitution and to the lawyers of those times the category of interna- 
tional agreements called by Vattel “accord, convention, paction” was 

# See the introduction by Albert de Lapradelle to the edition of Vattel’s book by the 
Carnegie Endowment for International Peace (1916). 


# Christian L. B. de Wolff, Jus Gentium, Methodo Scientifica Pertractatum, c. iv, § 369 
(1749). 


43 Accompanies edition of Wolff’s Jus Gentium by Carnegie Endowment (1934). 
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clearly enough described, it fitted a kind of agreement which they desired 
the states to be in position to enter into, with consent of Congress, and 
they consequently adopted the phrase. 

Vattel’s definition, however, is not the only source which explains the 
meaning of “agreement or compact.” Another source is to be found in 
the agreements actually entered into between the States under the 
Articles of Confederation. Though one such agreement referred to nothing 
but the fixing of the boundary line,** others included a variety of subjects, 
connected with boundaries. The “agreement” between Pennsylvania and 
New Jersey dated April 26, 1783,*5 in addition to fixing the boundary and 
title to islands in the Delaware River, regulated rights of fishery and 
jurisdiction of criminal offenses committed on the river. The “compact” 
between Maryland and Virginia of March 28, 1785“ regulated navigation 
on boundary waters, jurisdiction of criminal offenses committed on a part 
of those waters, fishing, lighthouses, and the right of the citizens of one 
State to remove their property from the other without payment of any 
duty, tax or charge. The “convention” between Georgia and South 
Carolina, dated April 28, 178747 regulated the boundary line, navigation 
on the Savannah River where it formed the boundary line and confirmed 
certain grants previously made by the States. It is reasonable to assume 
that when the framers of the federal Constitution used the words “‘agree- 
ments or compacts” they had in mind not only the agreements or com- 
pacts as defined by Vattel but an expansion of the term to include the 
“agreements” and the “compact” and the “convention” as entered into 
between various states under the Articles of Confederation. Those mat- 
ters were a subject of general debate prior to the federal convention, 
specifically with reference to whether or not they had to be submitted to 
Congress for its consent. St George Tucker expressly mentions the com- 
pact between Virginia and Maryland as an example of the “agreements or 
compacts” which under the federal Constitution may be entered into with 
consent of Congress.** 

To summarize, “agreements or compacts” as intended by the framers 
of the Constitution included (1) settlements of boundary lines with at- 
tending cession or exchange of strips of land, (2) regulation of matters 
connected with boundaries as for instance regulation of jurisdiction of 
offenses committed on boundary waters, of fisheries or of navigation. 

44 “Agreement” between Pennsylvania and Virginia, dated August 31, 1779, 10 Hening’s 
Va. Stat. 1822, pp. 533-535. 

4 11 Pa. Stat. 1782, ch. 1035, p. 151. Supplementary agreement was dated Dec. 2, 178s, 
New Jersey Revised Statutes, title ITI, ch. 6, p. 43. 

“12 Hening’s Va. Stat. 1823, p. 50. 

47 1 Cooper’s S. C. Stat. 1836, p. 411. # See note 35 supra. 





NOTES AND SUGGESTIONS ON THE EVIDENCE 
ACT OF ILLINOIS 


Joun V. McCormick* 


STORY is told by a man who was recently appointed to one of the 
A. major legal offices in Chicago. After he had taken possession of his 
office, and was gradually becoming acclimated, he went on a tour 
of inspection, and in the file room found an antique desk resembling as 
nearly as possible, an old fashioned “high boy.”’ This desk was placed in 
the very center of the room; each clerk, in order to avoid it, had to make 
a detour. The desk appeared to be disused. The new incumbent of the 
office asked the chief clerk if he knew who used the desk, and was informed 
that no one was using it, nor had it been used in the memory of the 
speaker. He asked if it was used as a depository for papers, and was in- 
formed it was not. He then suggested that the desk had better be moved 
out, and that suggestion was met with the protest that this could not 
be done, for the reason that the desk had been there constantly as long 
as the oldest person in the office could remember. 

That seems in many instances to be the situation which exists regarding 
legal rules, whether statutory or common law, which concern old matter 
that once became crystallized as a matter of law. Though it involves no 
question of vested rights and is a marked inconvenience to the judges and 
practitioners, and a definite obstruction to the path of justice, any sugges- 
tion as to its removal or reform will be promptly met by protest both 
from the bench, the bar, the legislators and the laity that we are attempt- 
ing to destroy a rule whose only claim for continued existence is that it 
has been in existence for a period of which the memory of man runneth 
not to the contrary. In a few cases the courts have, on their own initiative, 
taken the matter in hand and changed the law without the necessity of 
legislative action. ; 

Dean Wigmore several times in his work on Evidence called attention 
to the fact that the American courts inherited from the English the 
“sporting theory” of the law. The fox hunter felt that the fox was en- 
titled to a run for his life, so in the theory of the law, a criminal should be 
given a similar law of the field, and in a lesser degree the party opponent, 
insofar as the law of procedure or evidence might apply. A glaring ex- 
ample of this is the difficulty which attends the proof of agency. It seems 
that under such circumstances it would aid the administration of justice 
if one were permitted to prove a prima facie agency, leaving the rebuttal 

* Dean of the School of Law, Loyola University. 
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to the opponent who would have full access to all the necessary sources of 
proof. In many cases the law assumes too much of the character of a game 
of skill and sharpness, and in too many instances the fact is forgotten 
that the lawyer is an officer of the court, and that the purpose of the 
courts is not solely to act as umpires in adjusting delicate, quibbling 
points, and ending causes upon technical errors in pleading and procedure, 
but that their prime purpose should be the administration of justice, and 
in a final analysis, that the cause is the client’s and not the lawyer’s. 
The State of Illinois has been blessed or cursed with a particularly 
vicious example of a leaden headed statutory obstruction to convenient 
and speedy procedure, and so to proper administration of justice. The 
Evidence Act of Illinois instead of lightening the obscurity of the rules of 
evidence, which at best are dark enough, has rather further intensified 
their gloom. Sec. 5 of the Evidence Act' as it formerly existed, was ap- 
parently an attempt to bring together the common law rule that the wife 
or the husband were incompetent to testify for or against each other in 
any case in which they were parties, and the very distinct rule that a 
privilege existed in favor of the husband and wife in all cases as to the dis- 
closure of facts obtained through or because of the marital relationship. 
The proviso at the end of this statute was added in 1874, together with 
the exceptions in the Act relating to actions upon insurance policies, and 
against carriers, and as to transactions had or conducted by a married 
woman as the agent of her husband. Apparently, the theory underlying 
the added proviso was that it protected the husband or wife as to the 
common law privilege, and yet in reality it went considerably further 
than the common law provided. 
The Evidence Act of Illinois applies only to civil cases. There was no 


‘Ill. Rev. Stat. 1935 § 5. Husband and Wife.—Exceptions. No husband or wife shall, by 
virtue of Section 1 of this act, be rendered competent to testify for or against each other as to 
any transaction or conversation occurring during the marriage, whether called as a witness 
during the existence of the marriage or after its dissolution, except in cases where the wife 
would, if unmarried, be plaintiff or defehdant, or where the cause of action grows out of a 
personal wrong or injury done by one to the other or grows out of the neglect of the husband 
to furnish the wife with a suitable support; and except in cases where the litigation shall be 
concerning the separate property of the wife, and suits for divorce; and except also in actions 
upon policies of insurance of property, so far as relates to the amount and value of the property 
alleged to be injured or destroyed, or in action against carriers, so far as relates to the loss of 
property and the amount and value thereof, or in all matters of business transactions where 
the transaction was had and conducted by such married woman as the agent of her husband 
in all of which cases the husband and wife may testify for or against each other, in the same 
manner as other parties may, under the provisions of this act; Provided, that nothing in this 
section contained shall be construed to authorize or permit any such husband or wife to testify 
to any admissions or conversations of the other, whether made by him to her or by her to him, 
or by either to third persons, except in suits or causes between such husband and wife. 
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provision in the Criminal Code or elsewhere in the statutes relating to the 
testimony of husband or wife in criminal cases, and so the common law in 
its pristine rigidity applied. The reasoning underlying this rule has been 
severely justly criticized by Dean Wigmore in his work on Evidence.’ 
The Supreme Court of the United States, without the aid of an act of 
Congress, changed the rule.’ In the last general session of the legislature, 
two bills which were endorsed by the Chicago Bar Association were intro- 
duced in the legislature abolishing the incompetency of husband and 
wife.‘ 

The original bill recommended by the Chicago Bar Association after 
abolishing the incompetency of husband and wife to testify for or against 
each other, provided that neither “shall, without the consent of the other 
during marriage nor afterwards, be permitted to testify to private com- 
munications made during marriage by one to the other, except in cases 
between husband and wife, or where one has acted as the agent of the 
other’; the advantage of such provision over the bills as finally proposed 
in legislature, is obvious, and in this instance, at least, it appears that the 
Bar which had been so frequently criticized because of its inability to 
move forward, and its hesitancy to espouse reforms moved much more 
rapidly than the legislature. The legislature refused to pass the bill 


* 4 Wigmore, Evidence § 2227 e¢ seg. (2d ed. 1923). 

3 Funk v. U.S., 290 U.S. 371, 54 Sup. Ct. 212, 78 L. Ed. 369 (1933). Nor can the exclusion 
of the wife’s testimony, in the face of the broad and liberal extension of the rules in respect of 
the competency of witnesses generally, be any longer justified, if it ever was justified, on any 
ground of public policy. It has been said that to admit such testimony is against public policy 
because it would endanger the harmony and confidence of marital relations, and, moreover, 
would subject the witness to the temptation to commit perjury. Modern legislation, in making 
either spouse competent to testify in behalf of the other in criminal cases, has definitely re- 
jected these notions, and in the light of such legislation and of modern thought they seem to 
be altogether fanciful. The public policy of one generation may not, under changed conditions, 
be the public policy of another. Patton v. United States, 281 U.S. 276, 306, 74 L. Ed. 854, 
867, so Sup. Ct. 253, 70 A. L. R. 263 (1930). 

‘Ill. Rev. Stat. 1935 § 5. In all civil actions husband and wife may testify for or against 
each other, provided that neither may testify as to any communication or admission made by 
either of them to the other or as to any conversation between them during coverture, except 
in actions between such husband and wife, and in actions where the custody or support of their 
children is directly in issue, and as to matters in which either has acted as agent for the other. 
Bill Proposed to Amend Criminal Code, Art. XIII, § 6: In all criminal cases, husband and 
wife may testify for or against each other; provided that neither may testify as to any com- 
munication or admission made by either of them to the other or as to any conversation between 
them during coverture, except in cases where either is charged with an offense against the per- 
son or property of the other, or in case of wife abandonment or where the interests of their 
child or children are directly involved. 

These bills were drafted and introduced by Elmer J. Schnackenberg, a Chicago lawyer, 
member of the Assembly, with some slight modifications made in conference with the sub- 
committee of the Chicago Bar Association. 
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amending the Criminal Code, but did pass the act governing evidence in 
civil cases. With reference to the action of the legislature, the diatribe 
of Jeremy Bentham in 1827 might well apply.’ 


S Jeremy Bentham, Rationale of Judicial Evidence, bk. ix, pt. IV, c. V. (Bowring’s ed. 
vol. VII, pp. 481 ff. (1843)). “ ‘Hard,’ ‘hardship,’ ‘policy,’ ‘peace of families,’ ‘absolute neces- 
sity,’—some such words as these are the vehicles by which the faint spark of reason that 
exhibits itself is conveyed. There are the leading terms, and these are all you are furnished 
with; and out of these you are to make an applicable, a distinct and intelligible proposition, 

(As to the ‘policy’ of the situation, it is precisely the opposite; for) if a man 
could not carry on schemes of injustice without being in danger, every moment, of being dis- 
turbed in them, and (if that were not enough) betrayed and exposed to punishment by his 
wife, injustice in all its shapes, and with it the suits and the fees of which it is prolific, would, 
in comparison with what it is at present, be rare. Let us, therefore, grant to every man a 
license to commit all sorts of wickedness in the presence and with the assistance of his wife; let 
us secure to every man in the bosom of his family, and in his own bosom, a safe accomplice; 
let us make every man’s house his castle, and, as far as depends upon us, let us convert that 
castle into a den of thieves! Two men, both married, are guilty of errors of exactly the same 
sort, punishable with exactly the same punishment. In one of the two instances (so it happens) 
evidence sufficient for conviction is obtainable, without having recourse to the testimony of 
the wife. While the one suffers—capitally, if such be the punishment,—to what use, with 
what consistency, is the other to be permitted to triumph in impunity? . . . . A rule like this, 
protects, encourages, inculcates fraud. For falsehood, positive falsehood, is but one modifica- 
tion of fraud; concealment, a sort of negative falsehood, is another; I mean concealment of 
any facts of which, for the protection of their rights, individuals or the public have a right to 

i By authorizing an individual to conceal it, in a case in which it is not so 
much as pretended that its mischievousness is in the smallest degree less than in other cases, 
it at once protects and encourages two different acts, of the mischievousness and criminality 
of which it shows itself sufficiently sensible on other occasions;—the principal crime, and that 
concealment of it, which, when the act so concealed is criminal, is itself a crime 
the danger of ‘dissension’) if the dissension were, in the nature of the case, so implacable as the 
argument supposes, it should consistently speaking, operate as a motive with the law to pre- 
scribe, rather than exclude this source of information. ‘If I attempt this crime, it may happen 
to my wife, from whom I cannot hope to conceal it, to be called upon to bear witness against 
me; and then,—even if I should escape from the punishment of the law,—the pain of seeing, 
in the partner of my bed, the once probable instrument of my destruction, will never leave me. 
.... Oh! but think what must be the suffering of my wife, if compelled by her testimony 
to bring destruction on my head, by disclosing my crimes!—’ “Think?’ answered the legisla- 
tor: ‘Yes, indeed, I think of it; and in thinking of it, what I think of besides, is, what you 
ought to think of it. Think of it as part of the punishment which awaits you, in case of your 
plunging into the paths of guilt. The more forcible the impression it makes upon you, the 
more effectually it answers its intended purpose. Would you wish to save yourself from it? It 
depends altogether upon yourself; preserve your innocence!’ To the legislators of antiquity the 
married state was an object of favor; they regarded it as a security for good behavior; a wife 
and children were considered as being (what doubtless they are in their own nature) so many 
pledges. Such was the policy of the higher antiquity. The policy of feudal barbarism, of the 
ages which gave birth to this immoral rule, is to convert that sacred condition into a nursery 
of crime. The reason now given was not, I suspect, the original one. Drawn from the prin- 
ciple of utility, though from the principle of utility imperfectly applied, it savors of a late and 
polished age. The reason that presents itself as more likely to have been the original one is the 
grimgribber non-sensical reason,—that of the identity of the two persons thus connected. 
Baron and Feme are one person in law. On questions relative to the two matrimonial condi- 
tions, this quibble is the fountain of all reasoning.” 
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The section of the Evidence Act dealing with book accounts is equally 
objectionable.® Originally there were two rules with reference to the intro- 
duction of account books’ which prevailed in the United States courts, one 
known as the New England rule, the other as the New York rule. Under 
the New York rule there was a requirement that in order to lay a founda- 
tion for the introduction of an account book it was necessary for the pro- 
ponent to prove that the entry therein had been made in the original 
course of business by a person whose duty it was to make it, and it was 
also necessary that some proof be made of the correctness of the account, 
such as that other persons had settled, by the account book, or that some 
of the goods had actually been delivered. In spite of the fact that the terms 
of the statute in Illinois do not seem to require the same type of proof 
under the New York rule as was required before the passage of the 
statute, the Supreme Court of Illinois has held that the statute has not 
taken the place of the common law.* A draft of a law was proposed by 
the Commonwealth Fund Committee on Legal Research, which would 
simplify the admission of account books or any written memorandum of 
record.® This Act is in force in New York and seems to have worked 
satisfactorily.’° This suggested bill to take the place of Sec. 3 of the Evi- 
dence Act of Illinois is now under consideration by the Committee on 
Amendment of Law of the Chicago Bar Association. 


Til. Rev. Stat. 1935 § 3.—Book account—Preliminary proof. Where in any civil action, 
suit or proceeding, the claim or defense is founded on a book account, any party or interested 
person may testify to his account book, and the items therein contained; that the same is a 
book of original entries, and that the entries therein were made by himself, and are true and 
just; or that the same were made by a deceased person, or by a disinterested person, a non- 
resident of the state at the time of the trial, and were made by such deceased or non-resident 
person in the usual course of trade, and of his duty or employment to the party so testifying; 
and thereupon the said account book and entries shall be admitted as evidence in the cause. 

7 Radtke v. Taylor, 1o5 Ore. 559, 210 Pac. 863 (1922). 

® House v. Beak, 141 Ill. 290 (1893). 


* Some proposals for reforms of the law of Evidence. Report by Commonwealth Fund Com- 
mittee on Legal Research: Any writing or record, whether in the form of an entry in a book 
or otherwise, made as a memorandum or record of any act, transaction, occurrence or event 
shall be admissible in evidence in proof of said act, transaction, occurrence or event, if the trial 
judge shall find that it was made in the regular course of any business, and that it was the 
regular course of such business to make such memorandum or record at the time of such act, 
transaction, occurrence or event or within a reasonable time thereafter. All other circum- 
stances of the making of such writing or record, including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight, but they shall not affect its admissibility. 
The term business shall include business, profession, occupation and calling of every kind. 

*° New York Civil Practice Act § 374(a) (1931). 





MAKING THE STATUTE BOOK A BETTER TOOL* 


WEIGHTSTILL Woopst 


I 

EN ARE a mob until grouped in units, for separate purposes, 
M they are made an executive organization. Facts are miscel- 

laneous nothings until, segregated according to subject mat- 
ter, they become science and philosophy. Names in an alphabetical di- 
rectory have only an isolated and general use; but arranged by trades and 
professions, we have in the classified directory an efficient business tool, 
which collects all material for the special end in view, and eliminates 
what is nonessential to the immediate purpose. Each business unit today 
provides a place or floor where are assembled those that assist in one 
special department or duty for the whole enterprise. The Illinois Bar 
Association became effective by arranging itself in Sections. 

For like reasons, the time is ripe to have a purpose classification for 
printed legislation for Illinois. The writer proposes the following physical 
arrangement for the 1937 one volume book (273 chapters grouped in 
twenty classes) : 


PURPOSE CLASSIFICATION FOR PRINTING ILLINOIS 
REVISED STATUTES 1874 AND LATER LEGISLATION 
I, DICTIONARY AND HISTORY OF STATUTES 
Codification of General Statutes, Common Law and British Statutes Con- 
firmed, Construction of Statutes, Reprinting of Session Laws, Revision and Publi- 
cation, Repealing Act, Validating and Curative Acts. 
. CORPORATIONS 
Banks and Banking, Building and Loan Associations, Business Corporation 
Act, Canal Companies, Cemeteries, Cooperative Associations, Corporate Char- 
ters by Legislature, Corporations for Private Education, Corporations for Reli- 
gion, Corporations not for Profit, Hospital Service Corporations, Housing Corpora- 
tions, Insurance, Public Utilities, Railroads, Small Loans and Lenders, Street Rail- 
roads, Telegraph and Telephone, Trust Companies, World Fairs and Expositions. 
. CONTROL OF MARKETS, BUSINESS, AND PROFESSIONS 
Accountants, Agriculture and Horticulture, Animals and Flocks, Architects, 
Athletic Exhibitions, Aviation, Barbers and Beauticians, Blue Sky Law, Securities, 
Butter and Cheese Factories, Carnivals, Chiropodists, Commercial Fertilizers, 
Commission Merchants, County Fairs, Dance Halls and Roadhouses, Dental 
Surgery, Drovers, Employment, Employment Agencies, Foods, Foreign Ex- 
* This article is a revision and enlargement of sundry reports made to the Section on 
Statutes of the Illinois State Bar Association during the year 1935 at Chicago meetings. 
t Member of the Section on Statutes, of the Illinois Bar Association, Chicago. 
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change, Horse Racing, Horseshoers, Innkeepers and Hotels, Intoxicating Liquors, 
Medicine and Surgery, Mills and Millers, Mines and Miners, Morticians and Em- 
balmers, Motor Vehicles, Oil and Gas Inspection, Optometry, Partnership, 
Pharmacy, Plumbers, Poultry Dealers and Hatcheries, Private Detectives, Radio, 
Realtors, Registered Nurses, Structural Engineers, Transient Merchants, Veteri- 
nary Medicine, Warehouses, Weights and Measures. 
. REAL ESTATE 

Conveyances and Leases, Farm Names Registered, Fences and Barriers, 
Homesteads, Plats, Surveyors and Surveys, Tax Title Reconveyance, Timber, 
Torrens Registered Titles, United States Lands, Vacations of Streets, etc., Zoning. 
. PERSONAL PROPERTY 

Chattel Rental Contracts, Common Carriers Bills of Lading, Equipment for 
Transport Contracts, Estrays and Lost Personalty, Negotiable Instruments, 
Sales and Bulk Sales, Trade Marks and Brands, Warehouse Receipts. 
. HOME AND FAMILY 

Adoption of Children, Children, Divorce and Separation by Decree, Husband 
and Wife, Marriages. 
. LIQUIDATION OF ESTATES 

Administration for Decedents, Aliens, Descent, Dower, Escheats, Guardian 
and Ward, Insolvent Debtor Estates, Public Administrator for Estates, Public 
Guardian for Minors, Transfer Taxation, Trusts and Fiduciaries, Wills and Pro- 
bate, Workmen’s Compensation Estates, Wrongful Death. 
. CIVIL REMEDIES AND LIMITATIONS 

Abatement of Actions, Amendments and Waivers by Record, Arbitration and 
Awards, Attachments in Courts of Record, Attachment of Water Craft, Bail in 
Civil Cases, Chancery, Change of Court or Venue, Civil Practice Act, Costs at 
Court, Court Receivers, Court Reporters, Court Rules, Ejectment, Eminent 
Domain, Evidence and Depositions, Exemption Procedures, Forcible Entry and 
Detainer, Frauds and Perjuries, Garnishment, Habeas Corpus, Injunctions, In- 
terest and Usury, Joint Rights, etc., Judgments, etc., Judicial Notice, Landlord 
and Tenant Disputes, Liens Foreclosure, Limitations (general), Lis pendens, 
Mandamus, Mortgages Foreclosure, Names of People Recorded, Ne Exeat, No- 
tices of Publication, Nuisance Damages to Land, Oaths and Affirmations, Parti- 
tion of Real Estate, Quo Warranto, Records Restored, Referees, Replevin of 
Chattels, Slander and Libel, Suing Officers and Government, Sureties Released, 
Tender of Money or Personalty, Trial of Right of Property. 
. CONTROL OF CRIME 

Abatement of Nuisances, Criminal Code, Criminal Identification and Investi- 
gation, Extradition of Fugitives from Justice, Houses of Correction, Jails and 
Jailers, Pardons, Penitentiaries, Probation System, Public Defender, Reforma- 
tories, Sentence and Parole, Societies for the Apprehension of Horse Thieves. 
. PUBLIC HEALTH AND SAFETY 

Births and Deaths, Common Drinking Cup, Community Nurses, Fire Marshal, 
Fire Prevention, Fire Prevention Districts, First Aid to Injured, Health Control, 
Mosquito Abatement Districts, Narcotic Drugs Control, Safety Appliances, Safety 
for Public Buildings, Sanitary Water Board, Underwriters Patrol. 
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. HUMAN WELFARE 
Bastardy and Unwed Mothers, Charities, Civil Rights, Foundlings, Insane 
People, Juvenile Administration, Paupers, Pensions and Support from Taxes. 
. PUBLIC EDUCATION 
Chicago Board of Education, District and High Schools, Libraries, Special 
State Schools, University of Illinois. 
. PUBLIC FINANCE 
Anticipation of Taxes, Auditor of Public Accounts, Contracts with Illinois, 
Federal Aid, Fees and Salaries, Financial Statement Publicity, Local Improve- 
ments, Municipal Bonds, Municipal Debt Limits, Official Bonds, Public Officers, 
Refunding Public Debts, Revenue Administration, Sinking Funds, State Finance, 
Warrants for Public Money. 
. LOCAL GOVERNMENT 
Chicago Drainage District, Chicago Park District, Cities and Villages, City 
Charters by Legislature, Drainage Districts, Municipal Planning Districts, Park 
Districts, Sanitary District of Chicago, Sanitary Districts. 
. COUNTY GOVERNMENT 
Board of Tax Appeals, Coroners and Inquests, Counties Administration, 
County Assessor, County Auditor, County Clerks, County Planning Districts, 
County Treasurer, Forest Preserve Districts, Recorder of Documents, Township 
Organization, Sheriffs and Highway Patrols. 
. THE GOVERNMENT SERVICES 
Civil Service, Election Administration, Military and Naval Affairs. 
. THE LEGISLATURE 
Amendments to Constitution, Commission for Uniformity, General Assembly, 
Legislative Reference Bureau. 
. EXECUTIVE ADMINISTRATION 
Civil Administrative Code, Commissioners of Deeds, Entomologist, Notaries 
Public, Roads and Bridges, Seat of Government, Secretary of State, Waterways 
and Harbors (Construction of Levees, Ferries, Harbor Facilities, Improvement of 
Canals, etc., River Conservancy Districts, Toll Bridges, Water Terminals). 
. PUBLIC DOMAIN 
Fish and Game Codes, Forestry Administration, Forests for Illinois, Historic 
Memorials, Illinois Emblems, Inventory Annually for Illinois, State Parks, Wild 
Life Preserves. 
. THE JUDICIARY 
Attorney General and State’s Attorneys, Attorneys and Counselors, Clerks of 


Courts, Courts and Judges, Jurors and Jury Commissioners, Justices and Con- 
stables, Masters in Chancery. 


The foregoing classes or groups are applicable to statutes of other 
American states. Some states would need an additional group: Boun- 
daries. Other states should have a group: Irrigation and Water Power. 
There may be other local situations. 


What, in a word, is the history of printed statutes? Legislative bodies 
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usually enact single statutes. Each statute is filed away by number and 
date of passage. Old books of statutes were printed in that order. Some 
modern session laws are so printed. While statutes are few that plan is 
satisfactory. 

But onrushing time brings confusion to that plan. Legislatures repeal, 
amend, confirm, and separate former acts or parts thereof so freely that 
the simple arrangement by date of passage results in intricate confusion 
of subject matter, and uncertainty as to what is the entire valid law upon 
any matter upon any given date. 

To print in chronological manner the entire statutes now in force in 
Illinois would certainly be confusing. Amendments would require much 
turning of pages forward and reverse. Usually legislative bodies give no 
directions about arrangement for printing. Some plan to classify statutes 
for printing should be chosen that will separate statutes into groups, 
named by common terms that are justified by historical use. 


ILLINOIS HISTORIC REVISIONS 

The Illinois Historic Revisions dated 1833, 1845, and 1874 are land- 
marks in Illinois legislative history. The edition of 1833 was mostly a col- 
lection of individual laws, whose short titles became chapter headings. 


The edition dated 1845 was under preparation for about seven years. It 
shows marked change in volume of statutes; and was intended to arrange 
the statutes then in force in 110 chapters printed alphabetically. The edi- 
tion of 1874 was in preparation for about six years and was intended to be 
a comprehensive and complete set of special codes, arranged by names al- 
phabetically. This result was prevented by (1) the adoption of the consti- 
tution of 1870 which limited any enactment to one subject, which must be 
expressed in its title; (2) change in personnel of the Revision Commission 
by the death of one member and the retirement of another to enter the 
legislature; (3) the uncertainty of events, and the great burden of the 
work cast upon Mr. Hurd, the one remaining member originally authorized 
to do the work; (4) the inability of the legislature to agree in 1874 upon 
changes to some fifty odd chapters, which remain now mostly as enacted 
from 1851 to 1873. Thus one-third of the statutes were not revised in 
1874." 

For these and other reasons, the edition of 1874 is less a unit revision 
and far less official than was the edition of 1845. The contrary is often 
stated. 


See general statutes of Illinois, 1833, 1845, 1874 and preface. 
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GENERAL STATUES—1935 

Chapter names in both 1935 one volume editions of Illinois statutes 
start with the headings used in 1874, omitting some whose material has 
been repealed, and inserting about thirty-five new chapters here and there 
alphabetically by names chosen without much plan. Most of the new 
statutes enacted since 1874 have been pigeonholed under old chapter 
headings, where they are usually hard to find; and their location is always 
difficult to remember. Calling the 1874 edition “official” does not make 
it efficient in 1935; and is no justification for failure to give due emphasis 
to later sixty years of legislation (half the life of Illinois as a state), which 
vitally affects the daily affairs of our people. Such action is not a cure 
for burying much of the statute law under remote and unrelated titles. 


WHAT WE NEED FOR THE 1937 EDITION 

Our one volume general statute book has constant use by bankers, 
officers and clerks in the government, realtors, executives, notaries, and 
commissioners, as well as by the legal profession. Statutes are made by 
representatives particularly to express the will of the people. The people 
should be able to recognize their will and find it familiar. The statutes 
ought to be a handbook usable by the people. 

The arrangement of such a book properly should be built upon popular 
and historical lines. It should be flexible and freely make place for new 
legislation. The task requires use of common sense. There should be 
division of subject matter easily understood by the people, rather than 
intricate classification which is the product of acute logic. It is a book in 
which to find legislation. We ought to find in one place, as nearly as prac- 
tical convenience will permit, all the legislation provided to control and 
govern any one class of people, or any separate portion of human activity. 

It is not practicable to make a complete division of statutes, as we 
would for analysis of decisions, nor to attempt a logical final arrangement. 
Statutes do not cover the whole field of law. The present statutes are 
remnants of a hundred years of legislation, amendments, and repeals. 
They present diverse conditions, purposes, and objects. Every act and 
every group of statutes contains a variety of material. For instance, 
many statutes about civil matters contain provisions and penalties for 
misdemeanors. These items by logical analysis belong in the criminal 
code. We cannot break up or separate the paragraphs of a statute, but 
must treat each entire statute as a unit. To separate portions of a statute 
would destroy the unity of legislative purpose and intent. 

For any arrangement of statutes, we should choose the general purpose 
of each statute in making a classification. The philosophical divisions of 
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law used by legal scholars, such as Blackstone and writers on jurispru- 
dence, would be out of place, if applied to the plan of such a book of law 
for common and general use. We can arrange only the statutes which 
exist. Our proper goal is to name each statute by a common name, using 
words in common use, and then assemble by groups the chapters so named 
in each important field of activity for which legislation exists. We should 
choose as group headings, names that most people would recognize at 
once, words keyed to the business world and the common speech of the 
time. 

For advice to be of value, certainty is important: (1) that one has only 
the statute in force; and (2) that one has all the statute law pertaining 
to the matter in question. What arrangement of statutes will best pro- 
mote that result? Since we must abandon the date of enactment as the 
means to arrange the modern volume of statutes in one book, some other 
method should be supplied. 

We know that court colloquy and office conversation give short names 
to statutes for convenience of reference. Many enacting titles are too 
long for common use in daily life. In recent years, some statutes specify 
usable short titles. These may or may not pass into current use. Except 
in those sovereignties where statutes by legislation have been reduced toa 
series of related codes, the printer of statutes should arrange them by a 
plan to promote access and clarity. 

The writer believes that the arrangement above suggested accom- 
plishes that purpose. It names the statutes in popular language; and 
classifies chapters in twenty historical groups. This arrangement com- 
pels an inventory of existing statutes now and after each legislative 
session. The citizen and lawyer will have more ready access to statutes 
in force upon any matter by glancing over the group names 1 to 20, and 
then going through the alphabetical list of chapters under any group 
chosen for examination. 

As a brief compares with a digest, as a classified directory has many 
uses not available to an alphabetical directory, as a card index saves 
laborious search and is superior to a miscellaneous file, so this plan for 
printing statutes by related groups well known to legal history, seeks to 
be as useful an arrangement as line production is in an automobile factory. 

This plan requires no new legislation.’ 


? The second part of this article in the next issue will discuss the reasons for which indi- 
vidual chapters are above arranged under the respective group names 1 to 20. 
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NOTES 


COURT SUPERVISION OF REORGANIZATION 
EXPENSES 


Before the passage of section 77B of the Bankruptcy Act,’ court control over 
fees and expenses incidental to corporate reorganizations was neither effective 
nor extensive.’ The courts limited their jurisdiction over fees to the compensa- 


* 48 Stat. 912 (1934), 11 U.S. C.A. Supp. § 207 (1935). Prior to the adoption of § 77B 
reorganizations were usually effected by means of equity receiverships. See Dodd and Baker, 
Cases on Business Reorganization, Reorganization, Introductory note, 1 (1935). 


* Lowenthal, Railroad Reorganization Act, 47 Harv. L. Rev. 18, 52 (1933); Weiner, Re- 
organization under Section 77, 33 Col. L. Rev. 834, 841 (1933). 
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tion of officers of the court, the receivers and their attorneys.’ All other ex- 
penses, involving those most closely connected with the actual process of reor- 
ganization, were left entirely to private bargaining among reorganization man- 
agers, creditors and stockholders. One who was about to perform services in- 
cidental to the reorganization had to look for compensation, not to the debtor 
corporation—the assets of which constituted a fund within the control of the 
court—but to his client, with whom he had to make a separate contract for re- 
imbursement.‘ Provision for the payment of fees of counsel and compensation 
and expenses of committees was made in the deposit agreements, under which 
individual bondholders, stockholders and creditors deposited their securities or 
claims with protective committees.’ The deposit agreements usually invested 
the committees with comprehensive power to determine the amount of their 
own compensation and that of their attorneys.® A liberal exercise of this power 
led to the conviction that expenses incurred in connection with reorganizations 
and receiverships were exorbitant and unfair to stockholders and creditors.’ 
In the face of the powerful and strategic position of the reorganization commit- 
tees, the minorities usually gained little by objecting; they were compelled to 
accept the terms dictated by the majority committee or suffer even greater 
losses.* Furthermore, unless the minorities were strong enough to force a com- 


3 Weiner, op. cit. supra note 2. 


4 The agreements might provide for the payment of expenses by the clients or by the cor- 
poration. If the latter arrangement was made, the ultimate burden of paying for the ex- 
penses would rest upon the security holders, whose interests in the reorganized corporation 
would be reduced in value. 

’ Lowenthal, The Stock Exchange and Protective Committee Securities, 33 Col. L. Rev. 
1293, 1316 (1933); Rodgers, Rights and Duties of the Committee in Bondholders’ Reorganiza- 
tions, 42 Harv. L. Rev. 899, 922 (1929). The courts have refused to consider the provi- 
sions of the deposit agreement. Habirshaw Elec. Cable Co. v. Habirshaw Elec. Cable Co., 
Inc., 296 Fed. 875 (C.C.A. 2d 1924) in which the court held that deposit agreements are 
binding contracts with which it could not interfere; United States v. Chicago, Milwaukee, St. 
Paul and Pac. Ry. Co., 282 U.S. 311 (1931) in which the separate agreement concerning re- 
organization expenses was held outside the jurisdiction of the Interstate Commerce Com- 
mission. See Weiner, op. cit. supra note 2, at 843. 


® Note 4 supra. See also Cravath, Stetson and Others, Some Legal Phases of Corporate 
Financing, Reorganization and Regulation 153, 167 (1917), in which it is indicated that the 
bondholders’ committees and the reorganization managers determine among themselves the 
amount of their own compensation and that of their attorneys. Rosenberg, A New Scheme of 
Reorganization, 17 Col. L. Rev. 523, 528 (1917): ‘““Committees have practically unlimited 
power to determine the plan, fix fees and commissions for themselves, their bankers, counsel, 
etc.” See note, 40 Yale L. J. 974 (1931). 


7 Lowenthal, op. cit. supra note 2; Weiner, Reorganization under § 77, 33 Col. L. Rev. 834, 
841 (1933); Bonds without Safety 123-205 (Anon. 1932); Sabel, Unauthorized Expenditures 
by Bondholders’ Protective Committees, 18 Minn. L. Rev. 784 (1934). 

* For a discussion of the precarious position of the individual security holders and creditors 
and methods of forcing them in, see Lowenthal, The Investor Pays 331 et. seg. (1933); Frank, 
Some Realistic Reflections on Some Aspects of Corporate Reorganization, 19 Va. L. Rev. 541, 
698 (1933); Spring, Upset Prices in Corporate Reorganization, 32 Harv. L. Rev. 489 (1919); 
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promise, they were obliged to pay their own expenses. The inevitable result of 
these conditions was to reduce the opposition to reorganization managers and 
protective committees and to permit them to continue their activities unre- 
stricted.° 

In order to check these abuses, the courts might have recognized —as a few 
courts did—that in passing on the fairness of the plan and the validity of the 
sale, it was within their province to consider the propriety of the reorganization 
expenses.’® While this policy would probably have kept down expenses, it would 
not have settled the related problem of recognizing the rights of minority groups 
to reimbursement for expenses reasonably incurred. Last year, however, the 
Illinois appellate court acknowedged the rights of minority groups to reimburse- 
ment by allowing solicitor’s fees to the attorney for a group of minority bond- 
holders who had successfully urged modification of the plan." In taking this 
step, the court did not base its decision upon the view that supervision of ex- 
penses was incidental to its supervision over the foreclosure receivership and 
reorganization. Instead, it reached its conclusion by a strained application of 
the rule that one who preserves, protects or increases a fund in court, so that the 


entire class of which he is a member benefits, is entitled to his attorney’s fees 
from the fund.” 


Rosenberg, A New Scheme of Reorganization, 17 Col. L. Rev. 523, 524 (1917); 46 Harv. L. 
Rev. 713 (1933) (note discussing the advantage which the majority bondholders’ committee 
has because the list of security holders is at its disposal); 1 Univ. Chi. L. Rev. 805 (1934) (note 
discussing upset price as a power in the hands of majority committee); Bonds without Safety 


123-205 (Anon. 1932). 


See Dodd, Reorganization through Bankruptcy, 48 Harv. L. Rev. 1100, 1104-1105 
(1935); Lowenthal, The Investor Pays, part III (1933). 


*° Bethlehem Steel Co. v. International C. E. Corp., 66 F. (2d) 409 (C.C.A. 2d 1933) (the 
court refused to confirm the plan or sale and remanded for a determination of the reason- 
ableness of an allowance made to bank underwriters in the plan of reorganization); Chase 
Nat’l Bank v. Clark Henry Corp., 283 N.Y.S. 20, 156 Misc. 767 (1935), in which the New 
York Supreme Court tacitly assumed that it could pass on the reasonableness of fees as an 
incident of its jurisdiction over equity receivership proceedings. 

™ First Nat’] Bank of Chicago v. La Salle-Wacker Bldg. Corp., 280 Ill. App. 188 (1935). 

This rule represents the common law doctrine of reimbursement. Its application has 
generally been limited to trusts and wills cases. See 35 Col. L. Rev. 740 (1935) (note discussing 
difficulties of application to trust cases) ; 30 Ill. L. Rev. 81 (1935) (note dealing with problem in 
probate administration). While the Illinois court reached a desirable result in granting fee 
allowances to the minority its reason for so doing hardly seems sound, for generally the reim- 
bursement doctrine is so limited that it is inapplicable to the rights of intervenors in cases of 
reorganization. The doctrine usually requires that the claimant shall have created a fund. 
Medill, Fees and Expenses in a Corporate Reorganization under Section 77B, 34 Mich. L. 
Rev. 331, 361 (1936). Furthermore, adversity of interests militates against the recognition of 
the right to reimbursement. Hobbs v. McLean, 117 U.S. 567 (1886); 35 Col. L. Rev. 740, 743 
(1935). Since clashes of conflicting interest are frequent in reorganization proceedings and 
since the claimants are chiefly concerned, not with creating or increasing 4 fund, but in allocat- 
ing the funds already in court, it would seem that a strict application of the doctrine would 
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Whatever hesitancy courts may have felt about supervising reorganization 
expenses in equity receiverships, should not be apparent in reorganizations 
under § 77B of the Bankruptcy Act,” which expressly provides that all expenses 
and fees of those engaged in reorganizing corporations are to be brought within 
the control of the court. In subsection (c) of § 77B it is provided that “the judge 
...+ (9) may allow a reasonable compensation for the services rendered and 
reimbursement for the actual and necessary expenses incurred in connection 
with the proceeding and the plan by officers, parties in interest, depositaries, 
reorganization managers and committees or other representatives of creditors 
or stockholders 14 And under the provisions of subsection (f) (5) judicial 
confirmation of a reorganization plan is to be withheld unless all expenses “‘in- 
cident to reorganization have been fully disclosed and are reasonable, or are to 
be subject to the approval of the judge "5 Unfortunately, these provi- 
sions, designed to minimize expenses,” to prevent unsupervised payments from 
sources other than the estate’? and to avoid the obtaining of excessive fees by 
those in control of the reorganization machinery,"* have already been the sub- 
ject of judicial interpretations which have limited their effectiveness. In their 
earnestness to lower expenses some of the courts, paradoxical as it may seem, 
have reduced the extent of their control over fees. 

In the case of In re Memphis Street Ry. Co., the district court of Tennessee 
held that it was required to grant the fees of only the trustee, his attorney and 
the attorney for the debtor. It also declared that it would allow no other fees 
out of the debtor corporation’s fund unless the services for which the fees were 


result in denying reimbursement to any organized interests. See Jn re Milwaukee Lodge, 12 
F. Supp. 854, 859 (D.C. Wis. 1935). See note 21 infra. 


13 Note 1 supra. For general discussion see Friendly, Some Comments on the Corporate 
Reorganization Act, 48 Harv. L. Rev. 39 (1934); Spaeth and Friedberg, Early Developments 


under § 77B, 30 Ill. L. Rev. 137 (1935); Weiner, Corporate Reorganization: § 77B of the 
Bankruptcy Act, 34 Col. L. Rev. 1173 (1934). 


+4 48 Stat. 917 (1934), 11 U.S. C.A. Supp. § 207 (c) (9) (1935). 


18 48 Stat. 919 (1934), 11 U.S. C.A. Supp. § 207 (f) (5) (1935). See also 48 Stat. 913 (1934), 
11 U.S. C.A. Supp. § 207 (b) (3) (1935). 


*6 In re Rochelle Coal and Lumber Co., 11 F. Supp. 830 (D.C. N.Y. 1935); Jn re Paramount- 
Publix Corp., 12 F. Supp. 823 (D.C. N.Y. 1935); Jn re Liberty Baking Corp., C.C.H. Bankr. 
Service, par. 3655 (D.C. N.Y. Oct. 26, 1935): “The evident purpose of Congress in enacting 
§ 77B was to minimize expenses attached to the former practice under equity receiverships.” 


17 This conclusion seems to follow from the language of § 77B(f) (5). Cf. Weiner, of. cit. 
supra note 13, at 1188; see Jn re Paramount-Publix Corp., 12 F. Supp. 823, 827 (D.C. N.Y. 
1935); see also subsection (b) (10), 48 Stat. 914 (1934), 11 U.S.C.A. Supp. § 207 (b) (10) 
(1935), which empowers the court to scrutinize and disregard all private agreements; Jn re 
Republic Gas Corp., C.C.H. Bankr. Service, par. 3721 (D.C. N.Y. Nov. 21, 1935). 


*8 See In re De Witt Clinton Co., Inc., 11 F. Supp. 829 (D.C. N.Y. 1934); Im re Republic 
Gas Corp., C.C.H. Bankr. Service, par. 3721 (D.C. N.Y. Nov. 21, 1935). 


19 In re Memphis Street Ry. Co., 11 F. Supp. 682 (D.C. Tenn. 1935). 
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asked were rendered “by the claimant, acting in an entirely disinterested man- 
ner for the benefit of the estate as an entirety.’”° In the light of this principle, 
the court denied compensation to attorneys who had rendered admittedly useful 
services for the reorganization committee, refused to pass on the reasonableness 
of their claims and indicated that they must look to the bondholders for their 
remuneration. The attitude of the court is tantamount to declaring that the 
act merely re-enacts the common law doctrine of reimbursement, a doctrine 
whose application to equity receiverships is of questionable propriety and a doc- 
trine which would once again permit private bargaining for services rendered 
during the reorganization.” Furthermore, it seems doubtful whether the court 
was correct in holding that it need not pass on the reasonableness of all expenses 
incurred in the reorganization. The language of subsection (f) (5), requiring 
that all amounts paid as fees and expenses be fully disclosed and reasonable” 
appears mandatory rather than permissive.** To hold that the court has a duty, 
and not a mere election, to pass on the application for fees seems more consistent 
not only with the language of the act but with its purpose, which seems to be 
that the courts shall have complete supervision of all expenses. Moreover, the 
test adopted by the Tennessee court for determining what fees should be al- 
lowed is ambiguous in a very important respect. What services are rendered in 
an “entirely disinterested manner”? Will intervening bondholders, who in good 
faith make reasonable objections to the plan of the majority, be denied reim- 
bursement for their expenses because they are not entirely disinterested?** Is 
anyone “entirely disinterested” in the reorganization proceeding? 


2° 11 F. Supp. 682, 68s. 


* Cf. Medill, op. cit. supra note 12. The thesis of this article is that § 77B merely authorizes 
proceedings under the Bankruptcy Act in accordance with the principles and practices followed 
by equity courts in administration suits. The unfortunate effects of this position are evidenced 
in both the Memphis Street Ry. case (supra note 19) and the Milwaukee Lodge case (supra note 
12). In the former case the court conceded that the work done by counsel and committee was 
undeniably helpful. Its refusal to allow compensation for their services indicates that a strict 
adherence to the common law doctrine, will lead to unjustifiable refusals of compensation 
because it would involve acceptance of the view that “allowances will not be made for services 
rendered or expenses incurred in furthering the personal interest of the party even though bene- 
ficial to the other parties in interest” (Medill, op. cit. supra note 12, at 340). In the Milwaukee 
Lodge case, the court refused to allow fees to bondholders’ committees and their attorneys 
because they acted for the purpose of gaining as much as possible for the bondholders and such 
action was against the interest of the “adversary” whose trust was in court. 

# 48 Stat. 919 (1934), 11 U.S.C.A. Supp. § 207 (f) (5) (1935). 


23 In re Sig. Schlesinger & Co., Inc., C.C.H. Bankr. Service, par. 3682 (D.C. N.Y. Nov. 6, 
1935). A dictum in the Schlesinger case indicates that it would be the duty of the court to 
pass on the reasonableness of the fees even though there were no objections to the petitions. 
In re Kentucky Elec. Power Corp., 11 F. Supp. 528, 530 (D.C. Ky. 1935). 


*4 That minorities can be, and have frequently been, helpful in the reorganization has been 
recognized under § 77B. In re 2747 Milwaukee Ave. Bldg. Corp., 12 F. Supp. 557 (D.C. Ill. 
1935); Jn re Paramount-Publix Corp., 12 F. Supp. 823 (D.C. N.Y. 1935); Jn re Island Park 
Associates, Inc., C.C.H. Bankr. Service, par. 3771 (D.C. N.Y. Dec. 18, 1935); Jn re Diversey 
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Some courts* have imposed another limitation on their supervision of fees 
by a strict construction of the words “in connection with the proceeding and the 
plan.”* These courts have decided that only services rendered at the time of, 
or subsequent to, the filing of the petition are compensable within the meaning 
of subdivision (c) (9). They have therefore refused to allow fees for services ren- 
dered before the filing of the petition under § 77B and have left the amount of 
such compensation to be determined in private agreements. This interpretation 
might be supported had the words “in connection with the proceeding” alone 
been used, for then it could have been argued that “proceeding”’ referred ex- 
clusively to developments under § 77B. But the words “and the plan” are also 
used, and some significance must be attached to them.’’ Since subsection 
(c) (1)** expressly authorizes the use of acceptances obtained before the filing 
of the petition, it would seem to follow that the work involved in securing those 
acceptances was work in connection with the plan.” Consequently, had § 77B 
simply provided for paying for services rendered in “connection with the plan” 
all expenses connected with the negotiation, drafting, acceptance and confirma- 
tion of the plan would have been allowed, regardless of when the services were 
rendered. Then why is the word “proceeding ’used at all? There are three 
plausible reasons for its inclusion: First, to leave no doubt that courts are to 
allow fees for services rendered in the formation of committees, filing of petitions 
and in other work preliminary to the actual plan; second, to clarify the position 
of objecting stockholders and bondholders, who might otherwise be denied the 


Bldg. Corp., C.C.H. Bankr. Service, par. 3470 (D.C. Ill. May 17, 1935); Jn re Sefton National 
Fibre Corp., C.C.H. Bankr. Service, par. 3770 (D.C. Mo. Dec. 30, 1935). Notwithstanding 
this recognition of the minority’s usefulness, only the Milwaukee and Paramount cases allowed 
fees to the representatives of minority interests. 

*s In re Memphis Street Ry. Co., 11 F. Supp. 682 (D.C. Tenn. 1935); Jn re 2747 Milwaukee 
Ave. Bldg. Corp., 12 F. Supp. 557 (D.C. Ill. 1935); J re Associated Garages Inc., C.C.H. 
Bankr. Service, par. 3609 (D.C. Mo. Sept. 21, 1935); Im re Island Park Associates Inc., C.C.H. 
Bankr. Service, par. 3771 (D.C. N.Y. Dec. 18, 1935): “There can be no allowance for services 
rendered prior to the commencement of this proceeding.” 

26 Note 14 supra. 


27 “The words ‘proceeding’ and ‘plan’, as used in the subsection ((c) (9)) are not co-terminous, 
and services and expenses in connection with the plan may well extend over a considerable 
period prior to the institution of the proceedings,” Jn re Paramount-Publix Corp., 12 F. Supp. 
823, 828 (D.C. N.Y. 1935). Accord, in holding that expenses incurred before the petition has 
been filed under § 77B are compensable: Jn re National Dept. Stores Inc., 11 F. Supp. 633 
(D.C. Del. 1935); Jn re Mortgage Sec. Corp., C.C.H. Bankr. Service, par. 3400 (D.C. N.Y. Apr. 
11, 1935); Jn re Bowman-Biltmore Hotels Corp., C.C.H. Bankr. Service, par. 3724 (D.C. N.Y. 
Nov. 26, 1935); Im re Kelly-Springfield Tire Co., C.C.H. Bankr. Service, par. 3720 (D.C. Md. 
Nov. 1935). 


8 48 Stat. 918 (1934), 11 U.S. C.A. Supp. § 207 (e) (1) (1935). 
9 In re Bowman-Biltmore Hotels Corp., C.C.H. Bankr. Service, par 3724 (D.C. N.Y. Nov. 
26, 1935); Im re Paramount-Publix Corp., 12 F. Supp. 823 (D.C. N.Y. 1935). This position is 


further strengthened by § 77B (f) (5) which speaks of compensating services “incident to the 
reorganization.” 
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right to compensation; and third, to extend the supervision of courts over 
fees to cases in which liquidation is ultimately ordered." 

Most vexing to the courts has been the problem of determining amounts to be 
allowed as attorneys’ fees. Indeed, the cases seem to have found the problem of 
devising a yardstick for this purpose insoluble. The courts have purported to 
fix the amount of the fees after acquainting themselves with the nature of the 
services, the time spent,%’ the ability and standing of counsel, the results ac- 


3° In subsection (c) (11), 48 Stat. 917 (1934), 11 U.S. C.A. Supp. § 207 (c) (11) (1935), 
minority groups are given the right to be heard in the proceedings, no doubt because their 
views may lead to the adoption of a sounder and fairer reorganization plan and also to give 
them an opportunity to protect their interest. The failure to recognize the right of dissenters, 
however helpful they are, to reimbursement would be to silence them. If subsection (c) (11) is 
to be satisfied in the spirit as well as the letter, minorities should be permitted compensation 
for bona fide and reasonable service rendered in connection with the reorganization. See First 
Nat’l Bank of Chicago v. La Salle-Wacker Bldg. Corp., 280 Ill. App. 188 (1935), for defense 
of payments to minorities in equity receiverships. See also notes 9 and 24 supra. Notwith- 
standing the unfortunate effects of discouraging minorities, the cases under § 77B have not 
been at all generous to them. See Jn re Island Park Associates Inc. C.C.H. Bankr. Service, par 
3771 (D.C. N.Y. Dec. 18, 1935); In re Diversey Bldg. Corp., C.C.H. Bankr. Service, par. 3470 
(D.C. Ill. May 17, 1935); and Jn re Sefton National Fibre Corp., C.C.H. Bankr. Service, par. 
3770 (D.C. Mo. Dec. 30, 1935). 


3 Cf. Weiner, op. cit. supra note 13, at 1189, who contends that subsection (f) (5) is not 
broad enough to include court supervision in cases where liquidation is ordered. In subsec- 
tion (c) (8), however, if a plan is not accepted within a reasonable period, the court may 
dismiss the proceeding under this section or, except in the case of public utilities or solvent 
debtors, direct the estate to be liquidated. See also subsection (k). 48 Stat. 921 (1934), 
11 U.S. C.A. Supp. § 207 (k) (1935). Therefore, the word “proceeding” can include even the 
eventuality of liquidation. This interpretation would bring within the control of the courts the 
entire question of expenses and fees, whether connected with the reorganization proper or with 
steps preliminary to the filing of the plan or with a final liquidation if that is ordered. 


# In re Nat’! Dept. Stores, 11 F. Supp. 633 (D.C. Del. 1935); Im re New Rochelle Coal & 
Lumber Co., 11 F. Supp. 830 (D.C. N.Y. 1935); Im re Wayne Pump Co., 9 F. Supp. 940 
(D.C. Ind. 1935); J” re Allied Owners Corp., 79 F. (2d) 187, 192 (C.C.A. 2d 1935); Im re Lib- 
erty Baking Corp., C.C.H. Bankr. Service, par. 3655 (D.C. N.Y. Oct. 26, 1935); Im re Kelly- 
Springfield Tire Co., C.C.H. Bankr. Service, par. 3720 (D.C. Md. Nov. 1935). 


33 In re Allied Owners Corp., 79 F. (2d) 187, 191 (C.C.A. 2d 1935); Im re Republic Gas 
Corp., C.C.H. Bankr. Service, par. 3721 (D.C. N.Y. Nov. 21, 1935); Jn re Mortgage Security 
Corp., C.C.H. Bankr. Service, par. 3400 (D.C. N.Y. Apr. 11, 1935); Im re Kentucky Elec. 
Power Corp., 11 F. Supp. 528 (D.C. Ky. 1935); Jn re Diversey Bldg. Corp., C.C.H. Bankr. 
Service, par. 3470 (D.C. Ill. May 17, 1935); Jn re 211 E. Delaware Pl. Bldg. Corp., C.C.H. 
Bankr. Service, par. 3828 (D.C. Ill. Feb. 4, 1936); of. statement of James H. Wilkerson, J., 
that in the reorganization of the Middle West Utilities Company the petitioners could not 
expect to be fully compensated for the time expended. Chicago Daily News, Feb. 10, 1936, 
p. 20. See also opinion of Evans, C. J., J re 211 Delaware Pl. Bldg. Corp., C.C.H. Bankr. 
Service, par. 3828 (D.C. Ill. Feb. 4, 1936). 


34 In re Allied Owners Corp., 79 F. (2d) 187, 191 (C.C.A. 2d 1935); In re Kelly-Springfield 
Tire Co., C.C.H. Bankr. Service, par. 3720 (D.C. Ind. Nov. 1935). 
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complished,*> the ability of the debtor to pay,** the amount involved?’ and the 
prevailing rates in private practice.3* In fact, however, the consistency with 
which they have reduced the amounts petitioned for appears inconsistent with a 
serious consideration of those factors.’ The courts have followed the practice 
under § 77B of reducing the fees so uniformly that the practice has taken on the 
appearance of the old see-saw horse sale: the petitioners, aware of the proclivity 
of the judges, increase their demands to absorb the anticipated reduction; the 
judges, conscious that the petitions express inflated estimates of the services ren- 
dered, reduce the allowances. The results have been unfortunate not only be- 
cause they have led to a public impression that attorneys in reorganization pro- 


38 In re National Dept. Stores, 11 F. Supp. 633, 640 (D.C. Del. 1935); Jn re Wayne Pump 
Co., 9 F. Supp. 940, 942 (D.C. Ind. 1935); Im re Allied Owners Corp., 79 F. (2d) 187, 191 
(C.C.A. 2d 1935); In re Garment Center Capitol, Inc., C.C.H. Bankr. Service, par. 3685 (D.C. 
N.Y. Oct. 22, 1935); Jn re 211 East Delaware Pi. Bldg. Corp., C.C.H. Bankr. Service, par. 3828 
(D.C. Ill. Feb. 4, 1936) in which the court contends that the success of the efforts of the at- 
torneys is the best test. 


36 In re Wayne Pump Co., 9 F. Supp. 940, 942 (D.C. Ind. 1935); Jn re Sig. Schlesinger & 
Co., Inc., C.C.H. Bankr. Service, par. 3682 (D.C. N.Y. Nov. 6, 1935); Jn re Consolidation 
Coal Co., C.C.H. Bankr. Service, par. 3538 (D.C. Md. July 10, 1935); Jn re Flanagan-Nay 
Brewing Co., C.C.H. Bankr. Service, par. 3610 (D.C. N.Y. Aug. 21, 1935); Jm re 211 East 
Delaware Pl. Bldg. Corp., C.C.H. Bankr. Service, par. 3828 (D.C. Ill. Feb. 4, 1936). 


37 In re Sig. Schlesinger & Co., Inc., C.C.H. Bankr. Service, par. 3682 (D.C. N.Y. Nov. 6, 
1935); In re 211 East Delaware Pl. Bldg. Corp., C.C.H. Bankr. Service, par. 3828 (D.C. Til. 
Feb. 4, 1936). 


38 In re Wayne Pump Co., 9 F. Supp. 940, 942 (D.C. Ind. 1935); cf. In re Nat’l Dept. Stores, 
11 F. Supp. 633, 638 (D.C. Del. 1935); Jn re Garment Center Capitol, Inc., C.C.H. Bankr. 
Service, par. 3685 (D.C. N.Y. Oct. 22, 1935) (holding that allowances should be less than pre- 
vailing private rates). 


39 The following cases, not at all atypical, illustrate strikingly the extent to which reduc- 
tions are made: Jn re Nat’! Dept. Stores, 11 F. Supp. 633 (D.C. Del. 1935), asked $1,086,750, 
allowed $141,700; Jn re De Witt Clinton Co., Inc., 11 F. Supp. 829 (D.C. N.Y. 1934), reduced 
fees petitioned for $19,641.97; Im re Wayne Pump Co., 9 F. Supp. 940 (D.C. Ind. 1935), 
asked $91,250, allowed $44,432; In re Allied Owners Corp., 79 F. (2d) 187 (C.C.A. 2d 1935), 
in which the circuit court reduced allowances made by the district court from $203,722.15 to 
$69,643.50, aff’d March 2, 1936, 56 Sup. Ct. 519, 80 L. Ed. 546; Im re Mortgage Security 
Corp., C.C.H. Bankr. Service, par. 3400 (D.C. N.Y. Apr. 11, 1935), asked $99,379.21, allowed 
$43,362.46; In re Bowman-Biltmore Hotels Corp., C.C.H. Bankr. Service, par. 3724 (D.C. 
N.Y. Nov. 26, 1935), asked $117,757.00, allowed $49,529.80; Im re Garment Center Capitol 
Inc., C.C.H. Bankr. Service, par. 3685 (D.C. N.Y. Oct. 22, 1935), asked $60,000.00, allowed 
$38,000.00; In re Sig. Schlesinger, C.C.H. Bankr. Service, par. 3682 (D.C. N.Y. Nov. 6, 
1935), asked $4,250, allowed $3,200; Jn re Kentucky Electric Power Corp., 11 F. Supp. 528 
(D.C. Ky. 1935), asked $41,918.00, allowed $14,018.00; In re Liberty Baking Corp., C.C.H. 
Bankr. Service, par. 3655 (D.C. N.Y. Oct. 26, 1935), asked $19,408.16, allowed $8,908.00; 
In re Diversey Bldg. Corp., C.C.H. Bankr. Service, par. 3470 (D.C. Ill. May 17, 1935), 
asked $54,992.64, allowed $19,811.08; Jn re Flanagan-Nay Brewing Co., C.C.H. Bankr. 
Service, par. 3610 (D.C. N.Y. Aug. 21, 1935), asked $27,157.48, allowed $12,502.88; In re 
211 E. Delaware Pl. Bldg. Corp., C.C.H. Bankr. Service, par. 3828 (D.C. Ill. Feb. 4, 1936), 
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ceedings invariably demand exorbitant fees,‘ but also because they have put a 
penalty on bona fide demands: the petitioner who demands only what his serv- 
ices are worth will generally find his fees reduced to the same extent as are those 
of less conscientious petitioners. The factors which the courts now purport to 
consider in allowing fees are satisfactory; it is their application which is doubt- 
ful. If the administrative task is too onerous for the judges themselves, it should 
be given to some other officer of the court, whose intimacy with the reorganiza- 


tion proceedings will make it possible for him, with some accuracy, to determine 
the sums to be allowed.” 


RIGHT OF THE RECEIVER OF AN INSOLVENT CORPORATION 
TO RECOVER PROMOTERS’ PROFITS 


Corporate promoters have often been able to minimize the risk of liability for 
secret profits by carefully arranging the promotion transactions in the light of 
distinctions drawn by the courts.’ If shares are first issued to outsiders and 
thereafter the directors transfer property to the corporation at a profit, the cor- 
poration can recover the profit in the absence of assent by an independent board 
of directors after full disclosure or by all shareholders.’ And even if at the time 
of the transfer the promoters own all of the shares then issued, when the corpora- 
tion later issues further shares to outsiders, these later purchasers are, by the 
majority view, treated as existing shareholders whose consent is necessary to 
bar the corporation. The United States Supreme Court, however, took the op- 


asked $54,000.00, allowed $20,000.00; Jn re Paramount-Publix Corp., 12 F. Supp. 823 (D.C. 
N.Y. 1935), asked $3,239,828.15, allowed $1,045,211.48; Jm re Stevens Bros. Corp. (D.C. 
Ill.) Chicago Daily News, Feb. 11, 1936, $273,890.00 asked, $141,159.00 granted; Jn re Celotex 
Company of Chicago (D.C. Del.), $721,000.00 asked, less than $221,000.00 granted, Chicago 
Daily News, Feb. 20, 1936, p. 27. 

4° See for example the charges of Senator Ashurst, 80 Cong. Rec. Feb. 24, 1936 at 2608; 
also, the proposal of Senator William G. McAdoo to try federal judges accused of wrongdoing 
in granting excessive fees. Chicago Daily Tribune, Feb. 25, 1936, p. 25. In the course of hear- 
ings on requests for fees aggregating $1,600,000 in connection with the reorganization of the 
Middle West Utilities, Judge Wilkerson is reported to have said, ‘‘Legal fees have grown to be 
‘grossly exorbitant’ as a result of business conditions over the last 25 to 50 years.” Chicago 
Daily Tribune, March 14, 1936, p. 35. 

# Undoubtedly, the present practice of determining fees does involve reliance on the work 
of officers of the court, such as Masters in Chancery. Their work, however, has not promoted a 
satisfactory system of determining fees because they, following the example set by the judges, 
have not given serious consideration to the aforementioned criteria. 
* See 47 Harv. L. Rev. 1031 (1934). 


2 Erlanger v. New Sombrero Phosphate Co., L. R. 5 Ch. D. 73 (1877), aff’d in L. R. 3 App. 
Cas. 1218 (1878); Arnold v. Searing, 73 N.J. Eq. 262, 67 Atl. 831 (1907); Hughes v. Cadena de 
Cobre Mining Co., 13 Ariz. 52, 108 Pac. 231 (1910); Davis v. Las Ovas Co., 227 U.S. 80 (1913). 

3 Bailey v. Pittsburgh, etc., Gas, Coal & Coke Co., 69 Pa. St. 334 (1871); Old Dominion 
Copper Mining & Smelting Co. v. Bigelow, 188 Mass. 315, 74 N.E. 653 (1905); California- 
Calaveras Mining Co. v. Walls, 170 Cal. 285, 149 Pac. 595 (1915). 
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posite view in Old Dominion Mining & Smelting Co. v. Lewisohn,‘ and held the 
corporation barred by the consent of the directors and existing shareholders, 
even though a future issue of shares was contemplated. But in almost every 
jurisdiction the promoters can avoid liability to the corporation by having all 
shares issued to them in the first instance and by selling to the public only shares 
thus issued. In such a case the corporation is held barred because the directors 
and holders of all the shares have consented.5 

These traditional categories were subjected to a severe test in a case recently 
decided by the United States Supreme Court, in which the promoters’ profits 
were realized by the sale of corporate bonds and notes, as well as stock.*| The 
promoters organized a corporation, planning to sell it certain oil lands which 
they had an option to purchase for $2,500,000. They advertised securities of the 
company in a prospectus, declaring that the purpose of the issue was to acquire 
“properties, and to provide cash for . . . . corporate purposes.’”’? The prospectus 
stated that the land had been appraised at $7,000,000. Having assured them- 
selves of a market for the securities, the promoters brought about the transfer 
of the land to the corporation and took in return $5,000,000 in bonds secured by 
a mortgage on the land, $1,000,000 in notes, and all the issued stock—535,000 
shares of no par value. The indebtedness of the corporation thus was more than 
twice what the promoters had paid for its land. Although the court made no 
finding of actual value, it apparently accepted the testimony of one witness that 
the land was worth $2,700,000. On this assumption, the corporation was in- 
solvent from the start. The promoters disposed of the bonds and notes at once, 
and of the stock shortly afterward. Within two years the insolvent corporation 
went into receivership, and the receiver sued the promoters for their profit. The 


4210 U.S. 206 (1908). Though the denial of recovery to the corporation in this situation 
seems harsh, there are substantial practical objections to sustaining such a suit. Assenting 
shares will participate in the recovery and thus some of the parties to the wrong may be bene- 
fited. But by limiting recovery to the proportion the innocent shares bear to the total and dis- 
tributing the proceeds directly to the injured parties (see Brown v. De Young, 167 Ill. 540, 
47 N.E. 863 (1897) ) this difficulty is avoided. Besides, the same objection exists when re- 
covery is permitted because there were innocent, non-assenting shareholders at the time of the 
transaction. Yet the Supreme Court, in common with other jurisdictions, permitted the cor- 
poration to recover at the instance of such shareholders. See cases cited in note 2 supra. For 
a full discussion of this and related problems, see 47 Harv. L. Rev. 1031 (1934). 

5 Foster v. Seymour, 23 Fed. 65 (C.C. N.Y. 1885); Turner v. Markham, 155 Cal. 562, 102 
Pac. 272 (1909); Hayes v. The Georgian, 280 Mass. 10, 181 N.E. 765 (1932). 

It is contended that the stock of the corporation, having no assets behind it before the sale 
to the promoters, is worth nothing; therefore, the exchange of any amount of par value stock 
for property of small value, is not injurious to the corporation. See Stratton’s Independence v. 
Dines, 126 Fed. 968 (C.C. Colo. 1904), aff’d in 135 Fed. 449 (C.C.A. 8th 1905). The trouble 
with this argument is that it proves too much. If the exchange is fair, existing shareholders 
would not be injured and the failure to disclose to them would be insignificant. Yet recovery 
is permitted in such cases. See cases cited in notes 2 and 3 supra. 

6 McCandless v. Furlaud, 56 Sup. Ct. 41 (1935). 

7 56 Sup. Ct. 41, 43. 
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district court allowed recovery of profits realized from the sale of the bonds and 
notes, but not of the stock. The circuit court reversed and denied recovery on 
the ground that all the shares had consented to the profit,* relying upon Old 
Dominion Copper Mining & Smelting Co. v. Lewisohn.» The Supreme Court re- 
versed the circuit court and modified the decree of the district court, holding 
that the receiver was entitled to profit arising from the stock, as well as from the 
bonds and notes. Four judges dissented, principally on the authority of the 
Lewisohn case.*° 

Lhe majority opinion limits the scope of the Lewisohn case to transactions 
which do not result in injury to creditors. While it was there held that the entry 
of innocent shareholders into the corporation would not permit corporate re- 
covery, the present case holds that the entry of innocent bondholders and note- 
holders may have that effect, even though they purchased their securities from 
the promoters." The exception in favor of creditors draws support from the 
analogous decisions permitting the receiver of an insolvent corporation to sue 
holders of watered stock” under the statutes prohibiting issuance of stock for 
less than par,"’ though the corporation itself is barred." The alternative to cor- 
porate recovery is the cumbersome and uncertain remedy of individual actions 
by purchasers of the stock or bonds. While the possibility of a class suit may 
afford an answer to the objection based upon the multiplicity of actions, the in- 
dividual cause of action is by no means clear, since courts have not yet recog- 
nized an affirmative duty on the part of the promoter to disclose his profit to 
persons to whom he sells securities. In the absence of such recognition, the re- 


8 75 F. (2d) 977 (1934). 9 Note 4 supra. 

1° This view seems to have been taken in Tompkins v. Sperry, Jones & Co., 96 Md. 560, 54 
Atl. 254 (1903). The receiver there sued the promoters for secret profits realized by the resale 
of stock and bonds. It was held that the corporation was barred by the consent of all its shares 
when owned by the promoters, and that the subsequent resale of the shares and bonds to inno- 
cent purchasers did not remove the bar. But there was no showing that the promoters had 
rendered the corporation insolvent by the transaction. This may furnish a ground for dis- 
tinguishing the principal case. 

« This ground thus is made to distinguish not only the Lewisohn case, but also the cases cited 
in note 5 supra. 

™ Halcombe v. Trenton White City Co., 80 N.J. Eq. 122, 82 Atl. 618 (1912), aff’d in 82 
N.J. Eq. 364, 91 Atl. 1069 (1913); Meier v. Eaton, 46 S.D. 286, 192 N.W. 721 (1923); Wood- 
ward v. Sonnesyn, 162 Minn. 397, 203 N.W. 221 (1925); 11 Fletcher, Corporations §§ 5232, 
5244 (perm. ed. 1932). Contra: James v. Bosworth, 223 Ky. 1, 2 S.W. (2d) 1075 (1928). The 
power of the receiver to sue involves consideration of local statutes governing receivers. In 
addition, some of the decisions use, as an alternative ground, statutes making stockholders 
liable for the unpaid amount of the par value of their stock in spite of an agreement with the 
corporation. 

3 There was such a statute in the jurisdiction where the corporation in the principal case 
was organized. See p. 488. 

™4 Vasey v. New Export Coal Co., 89 W.Va. 491, 109 S.E. 619 (1921); Wells v. Green Bay & 
Miss. Canal Co., 90 Wis. 442, 64 N.W. 69 (1895); 11 Fletcher, Corporations § 5226 (perm. ed. 
1932). 
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quirements of a common law deceit action would have to be fulfilled. The pres- 
ent recovery is therefore a preferable result, at least where all of the present 
security holders are equally deserving of protection. 

Two other theories are suggested on which to explain the recovery in the prin- 
cipal case. Fraudulent conveyance rules prohibit depletion of the estate of an 
insolvent debtor. If, in the principal case, the bonds and notes had been issued 
by the corporation, and the proceeds used to buy the promoters’ land at an in- 
flated price, the creditors could have held the promoters for the payment in ex- 
cess of value, as a fraud on their rights. The promoters, however, arranged the 
transaction so that the bond and note holders were not existing creditors, and 
the cash they paid was not an asset of the corporation. The Supreme Court 
showed a disposition to invert the order of events, precisely what it refused to 
do for the benefit of stockholders in the Lewisohn case.“ Even without such in- 
version, the bond and note holders could possibly have made out a case of 
fraudulent conveyance. Creating debts for an inadequate consideration may be 4 
a fraud on creditors.’7 Subsequent creditors can complain if the transaction was 
carried out with actual intent to defraud them.** In the principal case the court 
was willing to infer that the appraisal was intentionally inflated and this might 
be held to constitute intent to defraud. If the promoters had continued to hold 
the bonds and notes and if further debts had been contracted by the corpora- 
tion, the promoters’ claims would probably be postponed at least to some extent. 
And if the securities had been sold to bona fide purchasers, the subsequent 
creditors might be able to reach at least part of the proceeds in the hands of the 
promoters.'® This cause of action might be available to the receiver, for he could 
be treated as a representative of creditors, with power to assert causes of action 


*s If the promoters had taken all their profits through the resale or subsequent issue of no 
par stock, it seems that they could completely have avoided liability to the corporation, either 
for secret profits or for stock-watering. It is said that the absence of par value makes it almost 
impossible to determine the existence and amount of overvaluation of the property conveyed to 
the corporation. Consequently, the corporation finds it difficult to prove that the amount 
of stock taken gave the promoters a profit. It has been held that no par stock has no certain 
value, so that an exchange of any number of shares for property of small value is fair. Piggly 
Wiggly Delaware v. Bartlett, 97 N.J. Eq. 469, 479, 129 Atl. 413, 417 (1925); Allenhurst Park 
Estates v. Smith, 101 N.J. Eq. 581, 609, 138 Atl. 709, 721 (1927). See Berle, Compensation 
of Bankers and Promoters through Stock Profits, 42 Harv. L. Rev. 748, 750 (1929). It is sub- 
mitted that such denial of liability for secret profits is wrong. The difference between the value 
of the property and the amount realized by the promoter upon resale of the stock, or the 
amount paid by incoming shareholders, could justly be used as a measure of the profit. 

*6 56 Sup. Ct. 41, 45. 

*7 Stat. 13 Eliz., c. 5, § II (2) (1570). 

*® Ward v. Marie, 73 N.J. Eq. 510, 68 Atl. 1084 (1907); Uniform Fraudulent Conveyance 
Act, § 7. 

19 If the fraudulent grantee has disposed of the property, creditors can recover the proceeds 
from him. School District v. Gorder, 55 N.D. 823, 215 N.W. 281 (1927) (modified and aff’d in 
57 N.D. 668, 223 N.W. 694 (1929)); Cooke v. Fenner & Beane, 214 Ala. 558, 108 So. 370 
(1926). 
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which inured to them.”* A receiver is frequently empowered to avoid fraudulent 
conveyances.” The difficulty in applying this theory in the principal case lies 
in the fact that the only “subsequent creditors” involved were transferees of 
the very securities the issuance of which might constitute the fraud. In this 
situation existing fraudulent conveyance law furnishes no precedent. In any 
event, recovery for the stock, however, would have to rest upon fraudulent in- 
tent coloring the entire transaction.” 

Reliance was also placed by the court upon a local statute which provided 
that “no corporation shall issue either bonds or stock except for money, labor 
done, or money and property actually received, and all fictitious increase of 
stock or indebtedness . . . . shall be void.’”* Creditors and representatives of 
creditors have been permitted under this statute to cancel bonds given for fraud- 
ulently overvalued property.*4 If the original owners have transferred the obli- 
gations to innocent persons who can enforce them, the transferors would be li- 
able for the proceeds, as a fraudulent grantee who has sold the property fraudu- 
lently conveyed.* An action for the proceeds of bonds, however, raises a serious 
question under such a statute. Any sale of bonds to an underwriter at a dis- 
count might be subject to attack, and the courts might have some difficulty de- 
fining the class of transactions forbidden by the statute. 


SOME ASPECTS OF DELIVERY: SPECIALTIES AND THE 
UNIFORM WRITTEN OBLIGATIONS ACT® 


Originally, manual transfer or surrender of possession of the instrument was 
an indispensable element of delivery.? Today, we are prone to treat the problem 
of delivery wholly as a question of intention and to disregard the necessity for 


*° Brockhurst v. Cox, 71 N.J. Eq. 703, 64 Atl. 182 (1906), aff’d in 72 N.J. Eq. 950, 73 Atl. 
117 (1907); Bell v. New York Safety Steam Power Co., 183 Fed. 274 (C.C. N.Y. 1910); 
Olson & Co. v. Voorhees, 292 Fed. 113 (C.C.A. 3d 1923). 


2 Whitman v. Dorsey, 110 Md. 421, 72 Atl. 1042 (1909). In Keedy v. Sterling Electric 
Appliance Co., 13 Del. Ch. 66, 115 Atl. 359 (1921), the receiver of a corporation was allowed 
to set aside a transfer made by the insolvent without compliance with the Bulk Sales Act, on 
the alternative ground that the conveyance was fraudulent against creditors at common law. 

7 See 56 Sup. Ct. 41, 40. #315 Purdon’s Pa. Stat. 1930 § 131. 

24 In re Wyoming Valley Ice Co., 153 Fed. 787 (D.C. Pa. 1907), aff’d sub nom. Wiegand v. 
Albert Lewis Lumber & Mfg. Co., 158 Fed. 608 (C.C.A. 3d 1908) (creditors); Bingaman v. 
Commonwealth Trust Co., 15 F. (2d) 119 (D.C. Pa. 1926) (trustee in bankruptcy) ; cf. Tepel v. 
Coleman, 229 Fed. 300 (D.C. Pa. 1914) (trustee in bankruptcy), aff’d on other grounds in 230 
Fed. 63 (C.C.A. 3d 1916). 

4s See cases cited in note 19 supra. 


* The discussion will be confined chiefly to delivery of instruments under seal, and bills and 
notes. The problem of delivery is not often associated with simple contracts, because in that 
(Footnote 1 continued on page 489] 

* The term delivery designates the final act by which one who has previously signed an 
instrument, or has both signed and sealed it, gives the instrument its legal operation. See 2 
[Footnote 2 continued on page 489) 
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physical acts. In fact, however, the ancient conception of manual transfer re- 
tains considerable force. Modern developments, it is true, have in some juris- 
dictions identified delivery entirely with intention.’ In England, for instance, 
physical change of possession of the instrument is not a necessary prerequisite to 
delivery.‘ In many states in this country, however, while some kind of intention 
is necessary, intention itself is insufficient for delivery; some manual dealing 
with the instrument is required.’ It will be the purpose of this note to discuss 
two situations in which the influence of the historical relation between delivery 


[Footnote 1 continued from page 488] 

connection it is generally merged with the problems of offer and acceptance, revocation and 
rejection. See Biederman v. O’Conm@r, 117 Ill. 493, 7 N.E. 463 (1886). Sometimes, however, 
the question of whether or not a simple contract has been delivered does arise. Thus, in Cann 
v. Cann, 40 W.Va. 138, 20 S.E. 910 (1894), a due bill, made by a father in favor of his son 
was found in the former’s account book after his death. The son had no knowledge of its 
existence until it was found. The court held that the instrument was of no legal effect because 
it had not been delivered; in Wilbur v. Stoepel & Watson, 82 Mich. 344, 46 N.W. 724 (1890), 
it was held that the fact of delivery of stock certificates could not be inferred from mere 
possession thereof by the obligee, and that it was a fact to be affirmatively proved; in Hacketh 
v. Jones, 70 Ind. 227 (1880), a discharged bankrupt executed an agreement in writing binding 
himself to pay a creditor an indebtedness barred by discharge, which writing he then entrusted 
to a third person to be delivered on the obligor’s death to the creditor. The creditor was not 
aware of the instrument until it was handed to him, but the court found that there had been a 
delivery. See also: Springfield v. Harris, 107 Mass. 532 (1871) (written agreement to pay 
for curbstones to be laid by city); Jenson v. Chicago, M. & St. Paul Ry. Co., 37 Minn. 383, 
34 N.W. 743 (1887) (contract for sale of land); Wheeler & Wilson Manufacturing. Co. v. 
Briggs, 18 S.W. 555 (Texas 1891) (obligation signed by sureties). 


[Footnote 2 continued from page 488) 

Tiffany, Real Property § 461 (1920). In early common law parting with possession, regardless 
of intent, had significant effects, which seem to have been undesirable and unjust. For ex- 
ample, if the instrument was surrendered to the obligor upon payment and the obligee later 
regained possession of it, even though such possession was gained by force, the obligee was 
entitled to payment once more, and the obligor’s sole legal remedy was an action of tres- 
pass for the taking. Cross v. Powel, Cro. Eliz. 483 (1596); Atkins v. Farr, 1 Adk. 287 (1738); 
see Ames, Lectures on Legal History 110 (1913) quoting from Licey v. Licey, 7 Barr (Pa.) 
251, 253 (1847): “Evenif a bond, thus delivered [to the obligor] but not cancelled, come again 
to the hands of the obligee, though it be valid at law, the obligor will be relieved in equity.” 

If the instrument were lost, the obligation was extinguished. Ames, Lectures in Legal 
History 105 (1913). To be distinguished are the cases of fraud in factum, in which, as far back 
as Bracton’s time, one who was tricked into signing and sealing an instrument of one kind 
when he thought he was executing an instrument of another kind had a valid defense. 2 Pollock 
and Maitland, History of English Law 536 (1899). 

3 2 Tiffany, Real Property § 461 (1920). 

4 Xenos v. Wickham, L.R. 2 H.L. 296 (1867) (where an insurance policy was held to have 
been delivered, although the insurer had never surrendered possession); accord: Roberts v. 
Security Co., [1897] 1 Q.B. 111. See also, Macedo v. Straud, [1922] 2 A.C. 330, 337. 


5 Renehan v. McAvoy, 116 Md. 356, 81 Atl. 586 (1911); Rountree v. Rountree, 85 S.C. 
383, 67 S.E. 471 (1909); Butts v. Richards, 152 Wis. 318, 140 N.W. 1 (1913). This view has 
been adopted by the American Law Institute. Restatement, Contracts § 102 (1932). But for 
an American case in which intention alone was considered sufficient, see Williams v. Galt, 
95 Ill. 172 (1880) discussed, infra, part III. 
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and physical transfer is felt today and to see how that relation may influence the 
application of the Uniform Written Obligations Act.® 


I 


One example of the vitality of the original requirement of manual transfer is 
the rule that there can be no delivery in escrow to the promisee;’ that is, as long 
as there is a voluntary relinquishment of control of the instrument to the prom- 
isee, the intent with which it is delivered is immaterial and the obligor is bound, 
despite the fact that he evinced an intent not to be.* The formulation of such a 
rule is not difficult to understand in the light of the ancient theory of delivery, 
in which possession by the obligee was in some cases sufficient of itself to give 
him ownership in the instrument. Sometimes the courts, in order to achieve 
what they consider to be more equitable results, draw a fine distinction between 
delivery in escrow to the promisee and a mere transfer of possession of the in- 
strument to him, actual delivery being subject to a condition precedent.? Such 
a distinction is very difficult to justify from a conceptual standpoint. The Illinois 
courts have adopted” the general rule that there can be no delivery in escrow to 
the promisee and also have subscribed to the general practice of stretching a point 
at times, in order to reach what seems a desirable result in the particular case be- 
fore them. Thus in Ryan v. Cooke," one of the representative cases in Illinois, 
a contract under seal was handed to the promisee as an escrow to be operative 
when the obligor entered into a contract with the city of Chicago. Although 
this condition, which was not included in the contract but merely agreed upon 
orally, was never performed, the court held that there could be no delivery in 
escrow to the obligee and that therefore the sealed instrument took effect from 
the time it was handed to the obligee.” With such a case, it is hard to reconcile 


9 U. L. A. 431 (1932); see note, 3 Univ. Chi. L. Rev. 312 (1936). 


71 Devlin, Real Property § 314 (3d ed. 1911). A few English cases contain dicta to the 
contrary. See Bower v. Burdekin, 11 M. & W. 128, 146 (1843); Watkins v. Nash, L.R. 20 
Eq. 262, 267 (1875); London Freehold Leasehold Co. v. Suffield, [1897] 2 Ch. 608, 621; see also 
2 Tiffany, Real Property 1764 (1920). 

* 2 Page, Contracts § 1207 (1920). 


® Rountree v. Smith, 152 Ill. 493, 38 N.E. 680 (1894) (where it was held that there was no 
delivery when a deed was handed to the grantee on oral condition that it was not to take effect 
until certain security was given in return); see also, Lee v. Richmond, go Ia. 695, 57 N.W. 
613 (1894). 


© Stevenson v. Crapnell, 114 Ill. 19, 28 N.E. 379 (1885); Stanley v. White, 160 IIl. 605, 
43 N.E. 729 (1896); Fletcher v. Shepherd, 174 Ill. 262, 51 N.E. 212 (1898). 


™ 172 Ill. 302, 50 N.E. 213 (1898). See also Stevenson v. Crapnell, 114 Ill. 19, 28 N.E. 
379 (1885); Stanley v. White, 160 III. 605, 43 N.E. 729 (1896); McCann v. Atherton, 106 IIl. 
31 (1883). 


™ Where the condition of the escrow is to be performed by the grantee or promisee there is 
no question but that the arrangement is valid. However, where the performance of the condi- 
tion depends entirely on the will of the obligor there are three possibilities: (1) that there is an 
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Mitchell v. Clem, wherein the grantor handed to the grantee a deed on oral con- 
dition that it take effect only if the grantor did not perform his promise to marry 
the grantee. The court, while acknowledging the rule that there can be no de- 
livery in escrow to the grantee, denied its application to these facts on the 
ground that the deed had been transferred only as security for the grantor’s 
promise to marry and that it was permissible to show that the deed, although in 
the grantee’s hands, had never been delivered." 

It is difficult to find a valid distinction between these two cases. Superficially, 
the facts do appear different. In Ryan v. Cooke, the condition upon which the 
covenant was to take effect was a positive one; i.e., the doing of an act, that of 
making a contract, while in Mitchell v.Clem," the deed was to take effect upon the 
non-performance of an act, the failure to marry. The desirability of distinguish- 
ing between the positive and negative conditions is questionable, particularly 
when simple changes in language can change the appearance of the condition."? 


effective delivery in escrow although the instrument is revocable at the will of the obligor. 
Ruggles v. Lawson, 13 Johns. (N.Y.) 285 (1816); (2) that the conditional delivery is totally 
ineffective. 2 Tiffany, Real Property 1768-1769 (2d ed. 1920). See Bosea v. Lent, 90 N.Y.S. 
41, 44 Misc. Rep. 437 (1903); Fitch v. Bunch, 30 Cal. 209 (1886); (3) that the condition should 
be entirely disregarded and that an absolute delivery be recognized. Adm’rs of White v. 


Williams, 3 N.J. Eq. 376 (1836). The decision in the instant case might have been rested on 
this latter ground. 


"3 295 Ill. 150, 128 N.E. 815 (1920). But see the strong dissenting opinion to the effect that 
the general rule that there can be no delivery in escrow was applicable to the case before the 
court. See Jordan v. Davis, 108 Ill. 336 (1884). 


*4 The court attempts to avoid the rule prohibiting delivery in escrow to the obligee by 
finding that the parties did not intend an absolute delivery. A conceivable rationale for the 
decision, although not expressed in the case, might be found in the well-established rule of 
mortgages that a deed, absolute on its face, may be proved by parol evidence to have been 
given as security. Walsh, Mortgages 36 (1934); Helbreg v. Schumann, 150 Ill. 12, 21, 37 N.E. 
gt (1894); Trogdon v. Trogdon, 164 Ill. 144, 45 N.E. 575 (1806). It is doubtful whether any 
criticism of the case can be made on the ground that the condition of the escrow was within the 
power of the grantor (that is, the grantor had the power to break his promise to marry) and 
should, therefore, have been ignored, as in Adm’s of White v. Williams, 3 N.J. Eq. 376 (1836). 
The grantor had only apparent freedom to perform, or not to perform, the condition, for his 
failure to perform would give title to the grantee. Moreover, he had placed himself in a dilemma; 
in no way could he maintain the status quo. Cf. Bosea v. Lent, 90 N.Y.S. 41, 44 Misc. 437 
(1903), where the grantor handed a deed to A to be delivered to his wife if he ever again became 
intoxicated. The grantor did become intoxicated, but his wife’s claim to the deed was denied. 

s Note 11 supra 6 Note 13 supra. 


7 A similar problem has arisen in the past in such injunction cases as Lane v. Newdigate, 
10 Ves. 192 (1804). The courts of equity were formerly reluctant to enforce specifically 
affirmative covenants by mandatory injunction and so at times, in order to avoid the appear- 
ance of enforcing an affirmative stipulation, phrased the decree in a negative form. Thus, in 
Lane v. Newdigate, 10 Ves. 192 (1804), the decree read that the defendant “be restrained from 
.... impeding... . the plaintiff .... by continuing to keep the .... canals... . out of 
good repair.” A change in the language changed the appearance of the condition. This evasive 
practice is not followed today. Walsh, Equity 339 (1930). 
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So, the condition in the Mitchell case may easily be construed as a positive one; 
that is, the deed was to take effect when the grantor broke his promise of mar- 
riage. A transfer of possession to the grantee or promisee with the intention that 
legal effect to the transfer should not be attached until performance of a stipu- 
lated condition is, of course, fundamentally different from a transaction in which 
the instrument is merely handed to the grantee or promisee for examination or 
safekeeping.** In the latter instance, parol evidence is universally permitted 
to show that no delivery was in fact intended.*® While it is possible to argue that 
in the Mitchell case, the deed was handed to the grantee for purposes of safe- 
keeping and that it was to have no legal effect until the grantor indicated his in- 
tention of making it operative by his refusal to enter into the marriage, it is con- 
ceivable that a similar approach could be used in any case where a deed is hand- 
ed to the grantee upon parol conditions so that the doctrine of Ryan v. Cooke 
would ultimately be stultified. 

It has been contended that prohibiting delivery in escrow to the grantee and, 
consequently, overriding the grantor’s intention is indicative of the persistence 
of a “primitive formalism” in the law of delivery and that the possibility of de- 
livery in escrow to the grantee should be recognized for there is no more danger 
of misleading third persons, in such cases, than in those in which the manual 
transfer is not for delivery at all.“ This contention seems justified; it would be 
less confusing to recognize that the rule against delivery in escrow to the grantee 
has no utility, that it is obsolete and that it is no longer being applied with any 
consistency, than to complicate legal concepts by drawing hazy distinctions be- 


tween deliveries in escrow and transfers on condition precedent to delivery. 


II 


At common law no acceptance was necessary.“ Nor is any necessary in 
England today.** This rule also is understandable as a logical incident of the 
original concept of delivery; since delivery necessarily involved possession by 
the grantee, or his agent, it was not unfair to assume acceptance from the fact of 
possession. In many states in this country, despite the frequent assertions to 

"8 Gilbert v. North American-Fir€ Tys. Co., 123 Wend. (N.Y.) 43 (1840); Bovee v. Hinde, 
135 Ill. 137, 25 N.E. 694 (1890). 

2 Tiffany, Real Property § 461 (1920); Curry v. Colburn, 99 Wis. 319, 74 N.W. 778 


(1898) (where the grantor handed the deed to the grantee, to be examined by his lawyer); see 
also Elliot v. Murray, 225 Ill. 107, 80 N.E. 77 (1906). 

2° Note 11 supra. 

* See 2 Tiffany, Real Property 1764 (1920); 5 Wigmore, Evidence § 2408 (2d ed. 1923); 
but see Ballantine, Delivery in Escrow and the Parol Evidence Rule, 29 Yale L. J. 826, 834 
(1920), justifying the orthodox rule. The American Law Institute had adopted the view that 
there may be a delivery in escrow to the promisee. Restatement, Contracts § 103 (1932). 

* Littleton’s Tenures §§ 684, 685 (1903 ed.); Butler & Baker’s Case, 3 Co. Rep. 68 (1593); 
2 Tiffany, Real Property 1789 (1920). 


*3 Siggers v. Evans, 5 E. & B. 367 (1855); Standing v. Bowring, 31 Ch. D. 282 (1886); see 
Macedo v. Stroud, [1922] 2 A.C. 330, 337. 
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the contrary, it seems that acceptance is also not required because,Ywhen the 
promise or grant is beneficial and the promisee or grantee has not dissented, ac- 
ceptance is presumed, whether or not the grantee knew of the deed.** While the 
language is that of presumptions, in effect, no acceptance is required, A pe- 
culiar doctrine prevails in Illinois. Delivery is regarded as a bilateral act.*S When 
the grant is beneficial and the grantee knows of it, acer peseuned hat 

if the grantee does not have knowledge of the ¢ vance, actual acceptance 
must be proved.?? There are two exceptions to this rule; one, when the deed runs 
to an infant,”* and two, where it runs to a charity.” In such cases, despite the 
grantee’s lack of knowledge of the deed, the general presumption of acceptance 
is applied. The suggestion of a third exception may perhaps be found to be im- 
plicit in the promissory note cases. In Williams v. Galé** for instance, the payee 
of a note, a banker, indorsed the instrument to the plaintiff and placed it among 
other papers which the plaintiff kept at the bank. The next day, and before the 
plaintiff knew of the note’s having been assigned to him, the payee made a gen- 
eral assignment for the benefit of his creditors. The note was not included in the 
debtor’s schedule of property and was not delivered to the general assignee. The 
banker then delivered the note to the plaintiff. The court held that there was a 
valid delivery to the plaintiff before the general assignment. It seems impossible 
to reconcile this case with Talty v. Schoenholz,* in which a chattel mortgage was 
made to the plaintiff, mailed to her and placed on her desk. Subsequently, but 
prior to the plaintiff’s knowledge of these facts, a judgment was obtained against 
the mortgagor and execution levied, against the property secured by the mort- 


gage. In an action against the sheriff to recover possession of the property, the 
judgment was held to take precedence over the mortgage because acceptance, 
which is necessary to delivery, will not be presumed where the obligee has no 
knowledge of the instrument. In both cases, the rights of third parties inter- 
vened before actual acceptance and in neither was there knowledge of the acts 


24 Elsberry v. Boykin, 65 Ala. 336 (1880); Russell v. May, 77 Ark. 89, 90 S.W. 617 (1905); 
Tibbals v. Jacobs, 31 Conn. 428 (1863); Wuester v. Folin, 60 Kan. 334, 56 Pac. 490 (1899); 
Munoz v. Wilson, 111 N.Y. 295, 18 N.E. 855 (1888). 

2s Long, The Delivery of Deeds in Illinois, 8 Ill. L. Rev. 159 (1913). 

26 Hill v. Kreiger, 250 Ill. 408, 95 N.E. 468 (1911); Moore v. Flynn, 135 Ill. 74, 25 N.E. 844 
(1890). 

27 Herbert v. Herbert, 1 Ill. 278 (1830); Moore v. Flynn, 135 Ill. 74, 25 N.E. 844 (1890). 

28 Abrams v. Beale, 224 Ill. 496, 79 N.E. 671 (1906). 

2? Thompson v. Candor, 60 Ill. 244 (1871). These exceptions are explicable on the basis of 
a public policy which favors infants and charitable institutions. 

3° gs Ill. 172 (1880). 

3* 323 Ill. 232, 154 N.E. 139 (1926). In view of the court’s opinion (expressed at 242) that 
the defendant under the circumstances had the burden of showing the absence of delivery, it 
must have been assumed that the time when the instrument reached the plaintiff’s desk was 
immaterial; or, as in the statement here made, that the instrument reached the desk before the 
judgments were “delivered to the sheriff and became a lien on the property.” See id. 244. 
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done, yet the cases reach different results. Williams v. Galt, the promissory note 
case, seems inconsistent with the Illinois view that delivery is a bilateral act. 
Of course, if it were shown that the payee was the indorsee’s agent, then knowl- 
edge by the indorsee would be unnecessary.*4 Apart from these possible excep- 
tions, the Illinois courts appear to have required acceptance. 


Ill 


It is noteworthy that Williams v. Galt®s follows the English cases which hold 
intention sufficient to effect delivery and dispense with the necessity not only 
of acceptance by the obligee, but of manual transfer as well. In this respect, the 
decision is opposed to the weight of American authority, but seems to reach a 
practically desirable result. There is little benefit in requiring that the grantor 
or promisor part with control of the instrument; relinquishment of possession 
of the deed or contract should simply be one of the operative facts having evi- 
dential relation to the final ascertainment of whether the obligor intended to 
deliver the instrument. 

Some interesting speculation concerning the function of delivery and the 
necessity of parting with control of the instrument arises in connection with 
Uniform Written Obligations Act.’7 The act eliminates the necessity for con- 
sideration where the right of action is based on a written promise containing an 
additional express statement that the signer intends to be legally bound. Since 
a promise to be legally bound is, in itself, binding, the problem therefore arises: 
when shall the promise take effect? The mere drafting of the instrument should 
not, as a matter of fair play, subject the promisor to liability if, in fact, he mani- 
fested by other acts an intention not to be bound. The mere inclusion of a sepa- 
rate statement that he intends to be bound should not make the instrument le- 
gally operative any more than does the placing of a seal on a deed or formal con- 
tract. 

The requirement of the additional express statement that the signer intends 
to be legally bound was probably designed to insure deliberation by the promisor 
and to prevent his being bound against his fully formed intention.** It has been 
suggested that a more efficient means of insuring deliberation would be to re- 
quire a “locus poenitentiae” of a few days, at the end of which period, an ac- 
knowledgment before a notary would be used to render the instrument legally 


# Note 30 supra. 


33 Williams v. Galt might be explainable in the light of a mercantile policy in favor of trans- 
ferability. 

34 See, The Trustees of the Danver’s Literary & Library Association v. Skaggs, 280 Ill. App. 
125 (1935) (where it was held that the note was delivered by the maker though he retained 
possession of it, since he had placed the note among the payee’s papers which were in his pos- 
session as agent, with the intention of delivering it). See also, Shaw v. Camp, 160 IIl. 425, 
43 N.E. 608 (1896). 

38 Note 30 supra. 36 Note 5 supra. 37 Note 6 supra. 

3* 21 Tl. L. Rev. 185, 186 (1926) (note). 
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operative.” But requiring an acknowledgment would, in effect, be substituting 
one formalism for another,‘® and would in some cases not carry out the intention 
of the obligor. For example, would the promisor have a defense in the following 
case? The promisor has made a gratuitous written promise, acknowledged it 
before a notary and placed the instrument somewhere for safekeeping, not in- 
tending to put it into legal effect until some later period; in the interim, the 
promisee brings suit. No one act should be of itself sufficient to bind the promi- 
sor; his intention, as determined from all his acts, should be of paramount impor- 
tance. Consequently a more practical means by which to obtain the results in- 
tended would be to require a “delivery” of the instrument analogous to that re- 
quired in the law of deeds, contracts under seal, and bills and notes.“ 

39 Tbid., at 187. 4° 29 Col. L. Rev. 206, 208 (1929). 

“ It is possible that the Uniform Written Obligations Act would be clearer if it contained 
some such provision as the following: “An instrument governed by the provisions of this Act 
shall not become effective in creating or discharging an obligation except upon delivery. A 


manifestation of intention to make such an instrument effective shall be necessary and suffi- 
cient to constitute delivery.” 
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Bankruptcy—Insurance—Trustee’s Right to Benefits under Disability Policy— 
[United States]—The bankrupt insured his life, making his wife the beneficiary and 
reserving the right to change the beneficiary. Attached to the life policy was a supple- 
mentary contract which provided that if the insured should become totally disabled, 
he was to receive a monthly annuity. In this contract also, the insured retained the 
right to change the beneficiary. Prior to the bankruptcy, the bankrupt became totally 
disabled and began to receive monthly payments on the disability insurance. The 
trustee conceded that the life policy was exempt under the Tennessee statute (Tenn. 
Code § 8456 (1932)) but contended that the obligation of the insurance company to 
make future disability payments passed to the trustee. The Circuit Court of Appeals 
gave judgment for the trustee. On appeal, held, affirmed. Legge v. St. Johns, 56 Sup. 
Ct. 336 (1935). 

Section 70(a)(5) of the Bankruptcy Act, 32 Stat. 800 (1903), 11 U.S.C.A. 110 (1927), 
vests in the trustee the title to “property which prior to the filing of the petition he 
could by any means have transferred or which might have been levied upon and sold 
under judicial process against him. Provided, when any bankrupt shall have any 
insurance policy which has a cash surrender value payable to himself, his estate, or 
personal representatives, he may, within thirty days after the cash surrender value has 
been ascertained and stated to the trustee by the company issuing the same, pay or 
secure to the trustee the sum so ascertained and stated, and continue to hold, own, and 
carry such policy free from the claims of the creditors participating in the distribution 
of his estate under the bankruptcy proceedings, otherwise the policy shall pass to the 
trustee as assets; ... .”” The obligation of the insurance company to make disability 
payments, having arisen before the filing of the petition, was held to be property which 
the bankrupt “could by any means have transferred or which might have been levied 
upon,” and so passed to the trustee. Accord: In re Matschke, 193 Fed. 284 (D.C. N.Y. 
1912); In re Kern, 8 F. Supp. 246 (D.C. N.Y. 1934). Similarly, an annuity on which 
the annuitant has made all payments before the petition in bankruptcy has always 
been held to pass to the trustee as property vested in the bankrupt. In re Burtis, 188 
Fed. 527 (D.C. N.Y. rorr). Rights under the disability policy are like any other 
rights, acquired by the bankrupt before bankruptcy, to receive payment thereafter; 
and such rights pass to the trustee even though the amount be indefinite. Jn re 
Wright, 157 Fed. 544 (C.C.A. 2d 1907) (contract to receive commissions on renewal for 
a term of years after bankruptcy) ; Jn re Evans, 253 Fed. 276 (D.C. Tenn. 1918) (wages 
earned before the petition to be paid thereafter). Even contingent remainders that 
are transferable under state law are considered property falling within § 70(a) (5s). 
Clowe v. Seavey, 208 N.Y. 496, 102 N.E. 521 (1913). But expectancies do not pass to 
the trustee. Jn re Baker, 13 F. (2d) 707 (C.C.A. 6th 1926). 

In the principal case, the bankrupt contended that his disability policy fell within 
the proviso of § 70(a) (5) and that since it had no cash surrender value, no interest in 
it ever passed to the trustee. Decisions of the Supreme Court have established the 
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rule that the proviso of § 70(a) (5) standing alone is the only source of the trustee’s 
rights to a bankrupt’s life insurance; that the trustee gets no title to life policies but is 
entitled only to the cash surrender value thereof. Burlingham v. Crouse, 228 U.S. 459 
(1913). An earlier view was conira, 3 Remington, Bankruptcy § 1243 (3d ed. 1923). 
The bankrupt insisted that his disability policy was like life insurance in this respect 
and indeed the proviso is not in terms limited to life insurance. But in previous cases 
the Supreme Court had interpreted the proviso as limiting the rights of creditors to 
the cash surrender value solely for the purpose of giving protection to the bankrupt’s 
dependents after his death. Burlingham v. Crouse, 228 U.S. 459 (1913). In the instant 
case the court declined to find in the proviso any protection for the insured or his 
dependents during his life. 

The bankrupt next argued that the disability policy was merely supplemental to 
his contract of life insurance and was so integrated with and dependent on the latter 
that it took on the character of the life policy. This theory of integration has been used 
to bring disability insurance within state statutes exempting life insurance. Barano- 
vich v. Horwatt, 113 Pa. 467, 173 Atl. 676 (1934). But these decisions are illustrations 
of a very liberal construction of state statutes (see infra) treating exemptions for the 
benefit of a debtor and have no parallel in previous decisions construing § 70(a) (5). 
It seems that the court in the instant case was correct in holding that the two kinds of 
insurance were two distinct contracts. The disability policy could have elapsed with- 
out terminating the life policy; and the hazards of each were different. 

Under § 6 of the Bankruptcy Act, bankruptcy courts must apply state exemption 
statutes. Holden v. Stratton, 198 U.S. 202 (1905). Most states have insurance exemp- 
tion statutes. Some of these expressly exempt matured disability policies. Section 
55B, N.Y. Ins. Laws, c. 626 (1934); Pa. Pub. L. 276 (40 P.S. § 766). The Tennessee 
statute fails to do so expressly but exempts annuities made for the “benefit of, or as- 
signed to the wife and/or children or dependent relatives” of the insured whether or 
not the insured reserved the right to change the beneficiary. Tenn. Code 1932 § 8458. 
The court in the instant case held that the policy was not within this statute because 
the insured, rather than his wife or dependents, was the beneficiary. This result shows 
a narrow interpretation of the statute. Under the statute which reads “whether or not 
the right to change the . . . . beneficiary is reserved,’’ if the insured had named his 
wife as beneficiary, he would have retained the policy even though he reserved the 
right to change the beneficiary. See Glenn, Fraudulent Conveyances § 181 (1931). 
And he could have changed the beneficiary to himself after bankruptcy. See Jn re 
Vaughn, 2 F. Supp. 385 (D.C. Fla. 1932). Therefore, where as in the instant case the 
right to change is retained, it should make no difference who is named beneficiary. 
Cf. Houston v. Maddux, 178 Ill. 377, 53 N.E. 599, 602 (1899). The court properly con- 
sidered the matured disability policy an annuity. The typical annuity arises from an 
investment by the annuitant of a certain sum until a fixed future date from which time 
the annuitant receives monthly payments until his death. A disability policy is an 
annuity which differs from the typical only in the fact that part of its value (that above 
the premiums) arises from the insured’s becoming disabled. Since the difference only 
makes the disability policy less harmful to creditors, the legislature could not have 
intended to exclude such a policy. A Tennessee appellate court has held that disability 
benefits under a health insurance policy are not exempt because disability insurance is 
not life insurance. Cravens v. Robbins, 8 Tenn. App. 435 (1928). But in that case no 
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reference was made to that section of the statute which exempts annuities. And the 
Tennessee Supreme Court has been liberal in construing its exemption statutes. Rose 
v. Wortham, 95 Tenn. 505, 32 S.W. 458 (1895). See In re Stansell, 8 F. (2d) 363 (D.C. 
Tenn. 1925). 

The statutes of most states exempt only life insurance. But most courts under 
these statutes have exempted not only the proceeds of the insurance on the insured’s 
death but also the cash surrender value of the policy during his life even though the 
statutes are ambiguous. Jn re Stansell, 8 F. (2d) 363 (D.C. Tenn. 1925); In re Phillips, 
7 F. Supp. 807 (D.C. Pa. 1934); Contra, In re Grant, 21 F. (2d) 88 (D.C. Wis. 1927). 
In these jurisdictions there is some probability that the life insurance exemption will be 
stretched to include disability insurance because (1) disability deprives the insured of 
the capacity to earn a living which is detrimental to himself, his dependents and the 
community; (2) by exempting the cash surrender value of life policies, these courts 
have already construed these statutes as making available to the insured a sum of 
money free from the claims of his creditors; (3) exemption statutes are to be construed 
liberally (Hickman v. Hanover, 33 F. (2d) 873 (C.C.A. 4th 1929)); (4) disability insur- 
ance, in the form of a supplementary contract to a life policy might be considered so 
integrated with the life policy that the disability insurance takes on the character of 
life insurance. Baranovich v. Horwatt, 113 Pa. 467, 173 Atl. 676 (1934). But see contra, 
Cravens v. Robbins, 8 Tenn. App. 435 (1928); Chattanooga Sewer Pipe Works v. Dumler, 
153 Miss. 276, 120 So. 450 (1929); Baxter v. Old Nat’l City Bank, 46 Ohio App. 533, 189 
N.E. 514 (1933). 

In many endowment policies the insured pays premiums until a certain date at 
which time he becomes the beneficiary of an annuity; and if he dies before that time a 
third person gets only the amount of premiums paid in plus interest. Such contracts 
are not life insurance, but investments (Vance, Insurance 153 (2d ed. 1930)) and have 
been held not to come within a statute exempting only life insurance. Moskowitz v. 
Davis, 68 F. (2d) 818 (C.C.A. 6th 1934). But where an endowment policy provided 
that on the death of the insured before the endowment matured, the beneficiary was to 
get a stated sum irrespective of the amount of premiums paid in by the insured, the 
policy was held to be life insurance and so within the exemption statute. In re Weick, 
2 F. (2d) 647 (C.C.A. 6th 1924). The cash surrender value of such a policy is greater 
than that on a straight life policy because premiums paid are building up a future 
annuity. This excess represents an investment which, if standing alone, would go to 
creditors under Moskowitz v. Davis, supra. If the mere fact that the investment feature 
is combined with a life insurance feature will exempt an annuity, certainly a matured 
disability policy which is incidental to a life policy should be exempt. But see Baxter v. 
Old Nat’l Bank, 46 Ohio App. 533, 189 N.E. 514, 517 (1933) (same statute but analogy 
not raised). 


Business Trusts—Liability of Trust Estate on Ultra Vires Contracts—Unjust En- 
richment—[Massachusetts].—The plaintiff, under a contract with one of two trustees, 
installed the plumbing in an apartment building belonging to a business trust. The 
co-trustee authorized the construction work but did not sign the contract. The con- 
tracting trustee failed to insert a clause exempting himself from personal liability as 
directed by the recorded trust instrument. When the contracting trustee became in- 
solvent, the plaintiff sued in equity to reach the trust estate. Held, recovery denied; 
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the plaintiff knew that he was dealing with a trustee and therefore had “constructive” 
notice of the ulira vires nature of the contract. Downey Co. v. 282 Beacon Street Trust, 
197 N.E. 643 (Mass. 1935). 

Ordinarily the trustee and not the trust estate is liable at law for debts contracted 
in the administration of a trust. 3 Bogert, Trusts and Trustees §§ 712, 713 (1935); 
Restatement, Trusts §§ 262, 266 (1935). If the trustee is insolvent or a non-resident, 
a creditor is usually allowed, in equity, to stand in the position of the trustee and col- 
lect from the trust estate on the trustee’s right of exoneration. Restatement, Trusts 
§ 268 (1935); 3 Bogert, Trusts and Trustees § 716 (1935); Mason v. Pomeroy, 151 Mass. 
164, 24 N.E. 202 (1890); King v. Stowell, 211 Mass. 246, 98 N.E. 91 (1911); Norton v. 
Phelps, 54 Miss. 467 (1877); Gates v. McClenahan, 124 Iowa 593, 100 N.W. 479 (1904). 
But if the trustee has acted in excess of his authority in incurring the debt he is, 
ordinarily, not entitled to either exoneration or reimbursement from the trust estate, 
and hence the creditor has no derivative right. 3 Bogert, Trusts and Trustees § 716 
(1935); Tuttle v. First Nat. Bank of Greenfield, 187 Mass. 533, 73 N.E. 560 (1905); 
Marshall Field v. Himelstein, 253 Mich. 355, 235 N.W. 181 (1031); Bagnell v. Ives, 
184 Fed. 466 (1911); Bauerle v. Long, 187 Ill. 475, 58 N.E. 458 (1900); Dunham v. 
Blood, 207 Mass. 512, 93 N.E. 804 (1911). However, some courts have allowed the 
trustee reinbursement on a quasi-contractual theory where he acted wlira vires but in 
good faith, limiting his recovery to the extent that the trust estate was benefited. 
Rathbun v. Colton, 15 Pick. (Mass.) 471 (1834); Grayson v. Hughes, 166 Ark. 173, 265 
S.W. 836 (1924) (semble); Smith v. Keleltas, 70 N.Y.S. 1065, 22 Misc. 588 (1901); 
In re Parry’s Estate, 244 Pa. 93, 90 Atl. 443 (1914) (semble); contra, Booth v. Bradford, 
114 Iowa 562, 87 N.W. 685 (1901); 3 Bogert, Trusts and Trustees § 718 (1935); Re- 
statement, Trusts § 245 (1935). It has been proposed that the creditor in the wlira 
vires contract, whose funds have benefited the trust estate, be allowed to stand in the 
trustee’s position and avail himself of this quasi-contractual remedy. Restatement, 
Trusts § 268, comment ¢ (1935). De Conciliov. Brownrigg, 51 N.J. Eq. 532, 25 Atl. 383 
(1893); In re Pumfrey, 22 Ch. D. 255 (1882). Some courts have allowed the creditor a 
direct (as opposed to derivative) quasi-contractual remedy against the trust estate to 
the extent that the creditor’s performance has benefited the estate, where, because of 
the wlira vires nature of the contract, plus insolvency or unavailability of the trustee, 
the creditor is without other remedy. Thomas v. Provident Life & Trust Co., 138 Fed. 
348 (C.C.A. oth 1905); Fansher v. People’s Trust and Savings Bank, 204 Iowa 449, 215 
N.W. 408 (1927); Dunne v. Deery, 40 Iowa 251 (1875); see Farmers and Traders Bank 
of Shelbyville v. Fidelity & Deposit Co. of Md., 108 Ky. 384, 56 S.W. 621 (1900). The 
direct right is preferable to the derivative, since the former unlike the latter does not 
depend upon whether the trustee is in default to the trust estate; Jn re Manning’s 
Estate, 134 Iowa 165, 111 N.W. 409 (1907); Thomas v. Provident Life and Trust Co., 
138 Fed. 348 (C.C.A. oth 1905); Stillman v. Holmes, 9 Ohio N. P. (N.S.) 193 (1909) 
criticizing De Concilio v. Brownrigg, 51 N.J. Eq. 532, 25 Atl. 383 (1893); a few deci- 
sions are contra. Austin v. Parker, 317 Ill. 348, 148 N.E. 19 (1925). For the same prob- 
lem in intra vires contracts, see Stone, A Theory of Liability of Trust Estates for the 
Contract or Torts of the Trustee, 22 Col. L. Rev. 527 (1922). Likewise the direct 
right, unlike the derivative right, would not depend on the good faith of the trustee in 
incurring the liability. If the creditor had actual notice of the terms of the trust, and 
therefore knew that the liability to him was improperly incurred, he should not be 





500 THE UNIVERSITY OF CHICAGO LAW REVIEW 


allowed to recover on either a direct or indirect quasi-contractual theory. But most 
courts hold that mere “‘constructive” notice to the creditor is not sufficient to prevent 
his recovery and have granted quasi-contractual recovery even where a reasonable 
inquiry by the creditor would have divulged the extent of the trustee’s powers. Thomas 
v. Provident Life and Trust Co., 138 Fed. 348 (1905); Fansher v. People’s Trust and Sav- 
ings Bank, 204 Iowa 449, 215 N.W. 498 (1927); In re Pumfrey, 22 Ch. D. 255 (1882). 
However, Massachusetts courts, anxious to penalize participation in breaches of 
trusts (3 Bogert, Trusts and Trustees § 725 (1935)) have uniformly denied the creditor 
recovery where he knew he was dealing with a trustee and where the trustee knew that 
he was exceeding his powers. Tutle v. First Nat. Bank of Greenfield, 187 Mass. 533, 73 
N.E. 560 (1905); Hines v. Levers and Sargent Co., 226 Mass. 214, 115 N.E. 252 (1917); 
Donnelly v. Alden, 229 Mass. 109, 118 N.E. 298 (1918). 

In the instant case, the court followed the Massachusetts rule, found constructive 
notice to the creditor and therefore denied recovery. This result seems unjust. Al- 
though the contracting trustee failed to obtain the signature or assent of his co-trustee 
to the particular contract, the co-trustee had authorized the construction of the apart- 
ment building which was the purpose of the trust. If the contracting trustee’s failure 
to stipulate against personal liability in the contract was a breach of trust, it at least 
gave the trust estate additional protection and was therefore evidence of good faith. 
Apparently then, the contracting trustee acted in good faith and might have been en- 
titled to reimbursement from the trust estate had he paid the plaintiff. See Rathbun v. 
Colton, 15 Pick. (Mass.) 471 (1834). It would seem that the creditor should not be 
held to a more rigorous standard of good faith than that required for the trustee. The 
cases cited above, where the trustee acted in bad faith, were clearly distinguishable. 
The result seems more harsh in the light of the fact that this was a business trust. It is 
likely that the trust instrument contained the usual provision for liability of the trust 
estate. See 6 Bogert, Trusts and Trustees §§ 1101, 1104 (1935);Fletcher,Corporation 
Forms, Form 2220 (1928). A few courts have held that where, as in the usual business 
trust, the instrument provides that the trust estate shall be liable for claims of credi- 
tors and where the estate has benefited from the creditors’ performance, the creditor 
has a direct right against the trust estate even upon an wlira vires contract. Gisborn v. 
Charter Oak Ins. Co., 142 U.S. 326 (1892); Roberts v. Hale, 124 Iowa 296, 99 N.W. 1075 
(1904); see Willis v. Sharp, 113 N.Y. 586, 21 N.E. 705 (1889); Mathews v. Stephenson, 
6 Pa. 406 (1847); Laible v. Ferry, 32 N.J. Eq. 791 (1880); Restatement, Trusts § 270, 
comment a (1935). Such cases involve application to the business trust of a rule de- 
veloped by many courts in cases of corporations. See Carpenter, Should the Doctrine 
of Ulira Vires Be Discarded?, 33 Yale L. J. 49, 55 (1923). 


Conflict of Laws—Enforcement of Tax Judgments of Sister States in Federal 
Courts—{United States].—The defendant, an Illinois corporation, was granted a 
license to do business in Wisconsin. After carrying on a profitable business in Milwau- 
kee, it withdrew its business and all of its property from the state, leaving unpaid a 
state income tax levied on its Wisconsin business. Thereafter, suit was brought by 
Milwaukee County on behalf of itself and the state, in a Wisconsin state court, to 
recover the tax due. Personal service was obtained on the defendant in Wisconsin. A 
default judgment was rendered against the defendant for $52,165.84. There being no 
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property of the defendant in Wisconsin, suit was commenced on this judgment in a 
federal court in Illinois. The suit was dismissed. On appeal, the Circuit Court of Ap- 
peals certified to the United States Supreme Court the following question: “Should a 
United States District Court in and for the State of Illinois . . . . entertain jurisdic- 
tion of an action . . . . based ona valid judgment . . . . rendered by a court of compe- 
tent jurisdiction in the state of Wisconsin . . . . predicated upon an income tax due 
from the defendant to the state of Wisconsin?” Held (two justices dissenting), the 
question was answered “yes.’’ Milwaukee County v. M. E. White Co., 56 Sup. Ct. 229 
(1935). 

The decision establishes as a conflict of laws rule in the federal courts that judg- 
ments for taxes of sister states should be enforced. The court held that such judg- 
ments are “suits of a civil nature” and within the original jurisdiction of the federal 
courts (36 Stat. 1091 (1911); 28 U.S.C.A. § 41(1) (1927)), and as a matter of comity 
should be enforced by the federal courts. The court justified this result on the ground 
that the obligation to pay taxes is not penal, but is quasi-contractual in nature. This 
repudiates the orthodox view that a tax is an enforced contribution or impost levied by 
the authority of the state, and is not a debi or quasi-contractual liability. Moore v. 
Mitchell, 30 F. (2d) 600 (C.C.A. 2d 1929), aff'd on another ground, 281 U.S. 18 (1930); 
Colorado v. Harbeck, 232 N.Y. 71, 133 N.E. 357 (1921); Marion County v. Woodburn 
Mercantile Co., 60 Ore. 367, 119 Pac. 487 (1911); cf. Dewey v. Des Moines, 173 U.S. 193 
(1899). The latter view, in the past, has led courts to ignore obvious distinctions be- 
tween foreign revenue laws, and foreign penal laws, and to refuse the enforcement of 
obligations arising under either. Wisconsin v. Pelican Ins. Co., 127 U.S. 265 (1888); 
Maryland v. Turner, 132 N.Y.S. 173, 75 Misc. 9 (1911); Colorado v. Harbeck, 232 N.Y. 
71, 133 N.E. 357 (1921). The refusal was justified on the grounds that such litigation 
would congest the local courts, run counter to the public policy of the forum, and 
might lead to embarrassing relations between states. Moore v. Mitchell, 30 F. (2d) 600, 
604 (C.C.A. 2d 1929) (concurring opinion); Leflar, Extrastate Enforcement of Penal 
and Governmental Claims, 46 Harv. L. Rev. 193, 219 (1932). 

While the question certified required the court to determine only the correct con- 
flict of laws rule for the federal courts as to tax judgments of sister states, the language 
of the court indicates that when a state has reduced its claim to a valid judgment, that 
judgment is entitled to full faith and credit. U.S. Const., art. IV, § 1; Act of May 26, 
1790, C. 11; 28 U.S.C.A. § 687 (1928). The full faith and credit clause is binding upon 
both federal and state courts. Bradford Electric Light Co. v. Clapper, 286 U.S. 145 
(1932). The view is in accord with the pronounced tendency of the court to broaden 
the scope of the full faith and credit clause by insisting that a cause of action and the 
judgment upon it are not the same types of obligation. Whether this is a fairly recent 
tendency, having its beginning in Fauntleroy v. Lum, 210 U.S. 230 (1908), or is merely 
the rearticulation of an early policy of the court (Hampton v. M’Connel, 3 Wheat. (U.S.) 
234 (1818)) which temporarily lost favor in Wisconsin v. Pelican Ins. Co., 127 US. 
265 (1888) is not now important. Certainly, in recent years, with but few exceptions, 
full faith and credit has been required for all valid judgments. Roche v. McDonald, 275 
U.S. 449 (1928); Kenney v. Supreme Lodge, 252 U.S. 411 (1920); Fauntleroy v. Lum, 210 
U.S. 230 (1908). In the only decision found with facts similar to those in the principal 
case, a state court held the foreign judgment entitled to full faith and credit. New 
York v. Coe Mfg. Co., 112 N.J.L. 536, 172 Atl. 198 (1934); see Hazelwood, Full Faith 
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and Credit Clause as Applied to Enforcement of Tax Judgments, 19 Marquette L. 
Rev. 10 (1934); 49 Harv. L. Rev. (1936). There has been a similar tendency to include 
the statutes of sister states within the scope of the clause. Converse v. Hamilton, 224 
US. 243 (1912); Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932); Broderick 
v. Rosner, 294 U.S. 629 (1935). And thus, while the court still asserts that the full 
faith and credit clause is not all inclusive, and that local public policy will control the 
enforcement of foreign liabilities in proper cases, the room for the exercise of such a 
policy has been constantly decreased. If in the future full faith and credit will be 
required for tax statutes, the extrastate collection of taxes will be greatly facilitated 
for it is difficult, if not impossible, to get a personal judgment for a tax, whereas it is 
relatively simple to bring a suit in a foreign court on the statute itself, or on an ad- 
ministrative officer’s assessment. See 29 Col. L. Rev. 782 (1929). Finally, the court 
may have intended to establish as a conflict of laws rule for the federal courts that tax 
statutes of sister states should be given recognition. The language of the decision 
which defined a tax obligation as quasi-contractual, not penal, would lead to this re- 
sult, for under existing conflict of laws rules foreign statutes are recognized which are 
the basis for “contractual” liability. Flash v. Conn, 109 U.S. 371 (1883) (stockholder’s 
liability); Farr v. Briggs, 72 Vt. 225, 47 Atl. 793 (1900) (director’s liability to credi- 
tors). See Holshouser Co. v. Gold Hill Copper Co., 138 N.C. 248, 50 S.E. 650 (1905). 


Conflict of Laws—Gold Clauses— Applicability of Congressional Legislation to 
Obligations Owed in the United States by Foreign Debtors—[New York].— The plain- 
tiff, a corporation of the Republic of Colombia, purchased bearer bonds issued by the 
defendant bank of Finland. The bonds were issued in New York on July 1, 1924, and 
contained a promise to pay “in gold coin of the United States of America of the stand- 
ard of weight and fineness as it existed on July 1, 1924.” The principal and interest 
were payable in New York or other specified places in the United States. The defend- 
ant called the bonds for payment, pursuant to its option, on July 1, 1934, and tendered 
payment of the face amount in dollars. The plaintiff brought this action to recover the 
full value of the gold equivalent as of July 1, 1924, in the present depreciated dollars. 
Held, the plaintiff could recover only the face amount of the obligations in dollars, 
with the interest due at the redemption date. Compania de Inversiones Internacionales 
v. Industrial M origage Bank of Finland, 269 N.Y. 22, 198 N.E. 617 (1935); cert. denied, 
56 Sup. Ct. 443 (1936). 

Since the obligations embodied in these bonds were issued and primarily payable in 
New York, both the validity and the performance of them should be governed by the 
law of the United States. Benton v. Safe Deposit Bank, 255 N.Y. 260, 174 N.E. 648 
(1931); Wilson v. Lewiston Mill Co., 150 N.Y. 314, 44 N.E. 959 (1896); Grand v. Liv- 
ingston, 4 App. Div. 589, 55 N.Y.S. 236 (1896), aff’d 158 N.Y. 688, 53 N.E. 1125 
(1899); Restatement, Conflict of Laws §§ 166, 332(f), 346, 358 (1934); cf. the French 
and German rules of conflict of laws considered in Goodbar, ‘‘Dollar Bond” Indentures 
of French and German Corporations, 13 B. U. L. Rev. 22 (1933). A joint resolution of 
Congress of June 5, 1933, declares every provision in any obligation theretofore or 
thereafter entered into providing for payment in gold coin or in gold value, to be 
against public policy and that every obligation shall be discharged by payment in legal 
tender, dollar for dollar. 48 U.S. Stat. 113 (1933), 31 U.S.C.A. §§ 462, 463 (1935). 





RECENT CASES 503 


The terms of this statute, as the court held on the instant case, did not except the obli- 
gations of foreign debtors. See International Trustee for the Protection of Bondholders 
Aktiengesellschaft v. The King, 52 Times L. R. 82 (1935), noted in 84 U. of Pa. L. Rev. 
543 (1936); Nussbaum, Comparative and International Aspects of American Gold 
Clause Abrogation, 44 Yale L. J. 53, 77 (1934). Whether, nevertheless, the resolution 
should be construed to make such an exception should depend on the objective of the 
statute and the constitutionality of its application to obligations of foreign debtors. 
Either foreign or domestic creditors of foreign debtors may raise constitutional objec- 
tions. Lem Moon Sing v. U.S., 158 U.S. 538 (1895). The resolution was apparently 
motivated by the policy of protecting persons who will receive payment of debts due 
them in depreciated dollars from being obliged to pay their creditors the equivalent 
of the gold value of undepreciated dollars. This policy does not apply to persons the 
greater part of whose incomes are not affected by dollar devaluation, i.e., to persons 
domiciled abroad. A further purpose of the resolution was to facilitate the measures 
already undertaken by the government to demobilize gold and to maintain a uniform 
currency. See 48 U.S. Stat. 2 (1933), 12 U.S.C.A. § 248(n) (1935); 48 U.S. Stat. 51, 31 
U.S.C.A. 821 (1935). To the extent that gold clauses require actual payment in gold 
they run against the present embargo on gold. If a debtor were compelled to pay in 
gold in the United States, therefore, the requirements would clearly violate the statute, 
regardless of the debtor’s domicile. Norman v. B. & O. R. Co., 294 U.S. 240, 313 (1935). 

A gold clause might be literally interpreted as a promise to pay in gold coin and 
thus as a guard against future disparity in purchasing value of two types of legal tender 
similar to the disparity existing in the United States at the time of the Legal Tender 
Cases, 79 U.S. 457 (1870). Reduction of value of paper money would not affect the 
worth of the obligation because a “gold coin” clause designates and restricts payment 
to that type of legal tender. Bronson v. Rodes, 74 U.S. 229 (1868); see Nebolsine, The 
Gold Clause in Private Contracts, 42 Yale L. J. 1051, 1064 ff. (1933). Some English 
cases have adopted this “gold coin” interpretation for similar contracts. Im re Société 
Intercommunale Belge d’ Electricité, [1933] Ch. 684, 708, rev’d sub. nom. Feist v. Société 
Intercommunale Belge d’ Electricité, [1934] A. C. 161; International Trustee for the Pro- 
tection of Bondholders Aktiengesellschaft v. The King, 52 Times L. R. 82, 85 (1935); 
cf. Perry v. U.S., 294 U.S. 330 (1935), discussed in Hart, The Gold Clause in United 
States Bonds, 48 Harv. L. Rev. 1057 (1935). As all clauses construed in this man- 
ner, whether in the obligations of foreign or domestic debtors, would contravene 
the regulations established by Congress to control gold, their abrogation was within 
the purpose of the resolution. This interference was the reason recognized by the 
Supreme Court for holding the abrogation constitutional as to gold coin clauses in 
obligations of domestic debtors. Norman v. B. & O. R. Co., 294 U.S. 240, 313 (1935); 
see Ling Su Fan v. U.S., 218 U.S. 302 (1910); and see the state cases avoiding such 
clauses as a consequence of the Legal Tender Acts of 1862 and 1863. Howe v. Nickerson, 
96 Mass. 400 (1867). For the same reason abrogation of gold coin clauses would seem 
to be constitutional as to foreign debtors. Accordingly the obligor may satisfy such 
obligations by paying the nominal amount in other legal tender as provided in the 
resolution. 48 U.S. Stat. 113 (1933), 31 U.S.C.A. § 463 (1935). 

However, the more usual interpretation of gold clauses as “gold value” clauses, has 
been adopted by the United States Supreme Court. Norman v. B. & O. R. Co., 294 
U.S. 240, 302 (1935); see Feist v. Société Intercommunale Belge d’ Electricité, L.R. [1934] 
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A. C. 161. A “gold value” clause embodies an alternative obligation to pay legal tender 
in amount equivalent to the value, determined at the date of payment, of the gold 
coins of the stipulated weight and fineness. Nussbaum, Comparative and Internation- 
al Aspects of American Gold Clause Abrogation, 44 Yale L. J. 53, 55 (1934); Post and 
Willard, The Power of Congress to Nullify Gold Clauses, 46 Harv. L. Rev. 1225, 1242 
(1933). The resolution is not unconstitutional when applied to “gold value” clauses in 
the obligations of domestic debtors because the judgment of Congress that such 
clauses constitute an interference with the proper exercise of its monetary powers is 
not arbitrary or capricious under the circumstances. Norman v. B. & O. R. Co., 294 
U.S. 240, 315 (1935). Without this legislation, the burden resting on obligors would be 
so substantially increased on devaluation of the dollar without corresponding inflation 
of income, that devaluation would be inexpedient. 2 U. of Chi. L. Rev. 138, 143 (1934); 
cf. Pennock, The Private Bond Case as a Postponement of the Real Issue, 84 U. of Pa. 
L. Rev. 194, 200 ff. (1935). But devaluation of the dollar does not affect the income of 
foreigners; preserving the gold value of debts owed by them does not interfere with 
control over gold. Abrogation of gold value clauses in their obligations cannot be said 
to further the purpose of the resolution. Therefore the abrogation would not be nec- 
essary and proper to an exercise of the power to regulate the currency. To exempt do- 
mestic creditors of foreign debtors from the operation of the resolution and not foreign 
creditors of domestic debtors, might, however, be impolitic from the standpoint of dip- 
lomatic relations. 


Conflict of Laws—Heart-Balm Suits— Enforcement of Foreign Actions in Federal 
Courts When Prohibited by State Statutes—{Federal].— A resident of New Jersey sued 
a resident of New York for alienation of affections. The suit was brought in a federal 
district court in New York on the ground of diversity of citizenship. The complaint 
failed to state whether the wrong was committed in New Jersey or New York. The 
defendant moved to dismiss, contending that the suit was barred by a statute of New 
York (N.Y.L. 1935, c. 263, § 61a-6rth) which (1) abolished the so-called heart-balm 
suits, (2) declared expressly their abolition to be necessary in the public interest, (3) 
threatened with criminal punishment any attempt to bring any such suit, on either a 
domestic or foreign cause of action. Held, motion to dismiss denied. It remained open 
to the plaintiff to prove that the cause of action arose in New Jersey. Wawrzin v. 
Rosenberg, 12 F. Supp. 548 (D.C. N.Y. 1935). 

The scope of litigation which may be brought before the federal courts cannot be 
affected except by Congress. Hoover v. Crawford County, 39 Fed. 7 (C.C. Ark. 1889); 
City of St. Charles v. Stookey, 154 Fed. 772 (C.C.A. 8th 1907). Hence, state statutes 
cannot prohibit parties from invoking the federal courts. Chicot County v. Sherwood, 
148 U.S. 529 (1893); Terral v. Burke Construction Co., 257 U.S. 529 (1922); International 
Paper Co. v. Burrill, 260 Fed. 664 (D.C. Mass. 1919). It seems, therefore, that bringing 
a heart-balm suit in a federal court cannot be punished under a statute of the type of 
the New York statute set out above. The fact, however, that the federal court cannot 
be barred by state law from entertaining a certain class of litigation, does not answer 
the problem of how the suit must be decided by the federal court. Under the Rules of 
Decision Act (Act of Sept. 24, 1789, c. 20, § 34; 28 U.S.C.A. § 725 (1928)) the federal 
court, on principle, has to apply the substantive law of the state where it happens to 
sit. Bucher v. Cheshire R. Co., 125 U.S. 555 (1888); Paterlini v. Memorial Hospital 
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Ass'n, 247 Fed. 639 (C.C.A. 3d 1918). Thus, it appears that where a state, by a valid 
statute has abolished heart-balm suits, the federal court has to decide against the 
plaintiff whenever the cause of action arose in the state where the court sits. Hunter v. 
City of Pittsburgh, 207 U.S. 161 (1907); Bank of Richmond v. Bank of Goldsboro, 3 F . (2d) 
g7o (C.C.A. 4th 1925). 

Where the statute, like that of New York, not only changes the domestic law as to 
heart-balm suits but also declares it to be against public policy that a plaintiff should 
succeed in such a case, even when his claim is founded on acts committed outside the 
state, the problem arises whether the Rules of Decision Act binds the federal courts to 
follow such a conflict of laws provision laid down by the state within which the court 
is sitting. The federal courts usually regard conflict of laws problems as involving 
matters of general jurisprudence which they can decide independently of the local 
state rules. Evey v. Mexican Cent. Ry. Co., 81 Fed. 294 (C.C.A. sth 1897); Dygert v. 
Vermont Loan Co., 94 Fed. 913 (C.C.A. oth 1899); Citizens’ Nat’l Bank of Orange v. 
Waugh, 78 F. (2d) 325 (C.C.A. 4th 1935). This result is usually justified as an ex- 
tension of the exception to the Rules of Decision Act which was first laid down in 
Swift v. Tyson, 16 Pet. (U.S.) 1 (1842), that in matters of general commercial law fed- 
eral courts may follow their own rules. But this doctrine has not been applied where 
the state law is an express statute, provided such statute is constitutionally valid. 
However, it is still possible that the federal courts will extend the exception to all 
conflict of laws cases, and thus take such cases entirely out of the Rules of Decision 
Act. See Western Union v. Brown, 234 U.S. 542 (1914). Further, by the terms of the 
act, the federal courts need not follow the local state laws if they are contrary to the 
United States Constitution. And it might reasonably be argued that a statute prohib- 
iting any recovery upon a foreign common law right of action is a denial of due process, 
Home Ins. Co. v. Dick, 281 U.S. 397 (1930); see Aetna Life Ins. Co. v. Dunken, 266 
U.S. 389 (1924). 

Even aside from the Fules of Decision Act, a state statute prohibiting recovery on 
foreign causes of action might be held invalid on constitutional grounds. The Supreme 
Court has shown a pronounced tendency to restrict the application of local law in con- 
flict of laws cases. The federal courts have followed local statutes in deciding foreign 
causes of action when the statute only altered somewhat the remedy given by the for- 
eign law, and where the federal courts decided that the local statute was applicable 
under generally accepted conflict of laws rules. Townsend v. Jemison, 9 How. (U.S.) 
406 (1850) (statute of limitation); Union Trust Co. v. Grosman, 245 U.S. 412 (1918) 
(capacity to contract); Nelson v. Bank of Killingley, 69 Fed. 798 (C.C.A. 8th 1895) 
(admissibility of evidence). But states have not been allowed to alter remedies on 
foreign causes of action when to do so would be contrary to the federal court’s notion 
of the correct conflict of laws rule and thus be a denial of due process. Aetna Life Ins. 
Co. v. Dunken, 266 U.S. 389 (1924); Western Union v. Brown, 234 U.S. 542 (1914); 
with which compare Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932). On 
the same general ground a statute which denies all recovery on a foreign right of ac- 
tion may be declared unconstitutional even though, if valid, it would be applicable 
as a matter of conflict of laws. Home Ins. Co. v. Dick, 281 U.S. 397 (1930); Bond v. 
Hume, 243 U.S. 15 (1917) (semble); Ross, Has the Conflict of Laws Become a Branch 
of Constitutional Law?, 15 Minn. L. Rev. 161 (1931). Further, where the foreign 
cause of action is founded on a statute, the local statute denying recovery may be - 
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declared unconstitutional as a denial of full faith and credit. Broderick v. Rosner, 294 
U.S. 629 (1935); Converse v. Hamilton, 224 U.S. 243 (1912); of. Gallagher v. Florida 
East Coast Ry. Co., 196 Fed. 1000 (D.C. N.Y. 1912). The soundness of these decisions 
largely depends upon the acceptance of the theory that the respective plaintiffs had 
a “vested property right” in the cause of action which arose in the foreign state. 
Ormsby v. Chase, 290 U.S. 387 (1933); Bradford Electric Light Co. v. Clapper, 286 U.S. 
145 (1932); Dodd, The Power of the Supreme Court to Review State Decisions in the 
Field of Conflict of Laws, 39 Harv. L. Rev. 533 (1926); but see Guinness v. Miller, 
291 Fed. 769 (D.C. N.Y. 1923); The James McGee, 300 Fed. 93 (D.C. N.Y. 1924); 
Herzog v. Stern, 264 N.Y. 379, 191 N.E. 23 (1934), cert. denied, 293 U.S. 597 (1934). 
This theory has been criticized. Lorenzen, Tort Liability and the Conflict of Laws, 47 
L. Q. Rev. 483 (1931); Cook, The Logical and Legal Bases of the Conflict of Laws, 33 
Yale L. J. 457 (1924). 


Constitutional Law— Ability of Citizen to Object to Legislation of His Own State 
as Violating Privilege of Citizens of United States—[United States]—The Vermont 
Income and Franchise Tax Act of 1931 (Vermont Pub. L. 1933 § 872 et seq.) levied a 
tax on income received on account of ownership or use of or interest in any interest 
bearing security. Exempted, inter alia, was “interest on money loaned within the 
state” at not more than 5 per cent per annum. The plaintiff, a resident of Vermont, 
received as income interest on money loaned outside the state, and upon assessment 
according to the above provision, instituted statutory proceedings attacking the con- 
stitutionality of the tax. The Vermont Supreme Court upheld the tax; on appeal, held, 
(Stone, Cardozo, and Brandeis, JJ. dissenting to this part) the exemption of interest on 
money loaned within the state both violates the equal protection of the laws clause and 
denies the plaintiff one of the privileges guaranteed him as a citizen of the United 
States by the privileges or immunities clause of the Fourteenth Amendment. Colgate 
v. Harvey, 56 Sup. Ct. 252 (1935). 

The court interpreted the phrase “money loaned within the state” to require that 
the actual transaction be conducted while both contracting parties were in the state. 
Thus, the majority argued, since the exemption would apply as well where the money 
was thereafter invested outside the state, the place of making the loan became the 
criterion and this was an arbitrary standard forbidden by the equal protection of the 
laws clause. The court stated however that had the statute required that this money 
be invested in property having its situs within the state, the exemption might have 
been held valid on the ground that it increased the taxable wealth of the state. Klein 
v. Board of Supervisors, 282 U.S. 19 (1930). If this were a permissible end, the fact that 
a negligible amount of money thus loaned would not be invested within the state 
would be insufficient to defeat the exemption. Beers v. Glynn, 211 U.S. 477 (1909); 
Salomon v. State Tax Comm., 278 U.S. 484 (1929). And it might well have been argued 
that most of the money thus loaned would be invested within the state. But even as- 
suming that the exemption was not reasonably calculated to achieve the increase of the 
state’s taxable wealth, this seems an inadequate basis for concluding that another per- 
missible end may not reasonably be conceived, or that the exemption was not intended 
to achieve this other object. Tax Comm. v. Jackson, 283 U.S. 527 (1931); cf. 36 Col. L. 
Rev. 283, 287 (1936); 49 Harv. L. Rev. 631 (1936). Although the majority avoided this 
conclusion by relying on the alternative approach of the privileges or immunities 
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clause, it is regrettable that they omitted the consideration of another more obvious 
purpose. Clearly, the legislature intended to use its taxing power to achieve more fa- 
vorable interest rates within the state. The pertinency of this objection is demon- 
strated by the minority opinion which stresses the fact that the legislature had before 
it the reports of two special commissions which, after research, recommended this ex- 
emption as the means of obtaining more favorable local lending conditions. See Report 
of the Special Committee on Double Taxation (Vermont 1900) 4, 15; Report of Ver- 
mont Commission on Taxation 43 (1908); Vermont L. 1912, 31. 

The interstate commerce clause would seem to present no challenge to the validity 
of such a tax. Decisions in analogous cases indicate that probably lending money be- 
tween states is not interstate commerce. Nathan v. Louisiana, 8 How. (U.S.) 73 (1850); 
Paul v. Virginia, 8 Wall. (U.S.) 168 (1868); Nelms v. Edinburg Mortgage Co., 92 Ala. 
157, 9 So. 141 (1890). But even if it were, a tax on income including that from this 
source is not a burden on such “commerce.” U.S. Glue Co. v. Oak Creek, 247 U.S. 321 
(1918); Shaffer v. Carter, 252 U.S. 37 (1920). Nor was there any claim in the instant 
case that the exemption would operate seriously to suppress the lending of money out- 
side the state. 56 Sup. Ct. 252, 263. On the other hand, states have been allowed to 
foster domestic industries by the exercise of their taxing power. Magnano v. Hamilton, 
292 U.S. 40 (1934); Alaska Fish Co. v. Smith, 255 U.S. 44 (1921). Thus there being 
neither an invidious discrimination nor a burden on interstate commerce, as that 
clause is usually construed, this favoring of domestic interest rates would seem to be a 
permissible public aim. Cf. State ex rel. Parke, Davis & Co. v. Roberts, 171 U.S. 658 
(1898). 

But rather than discuss the compatibility of this purpose with the equal protection 
of the laws clause, the majority preferred to rest its decision on that clause of the 
Fourteenth Amendment which declares that ‘‘No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States.” The 
unprecedented application of this “almost forgotten clause” is pointedly indicated by 
the minority’s citation of the forty-four cases arising under it, in none of which was it 
held applicable. Cf. McGovney, Privileges or Immunities Clause—Fourteenth Amend- 
ment, 4 Iowa L. Bull. 219, 222, note 3 (1918). The majority distinguished these cases 
on the facts and justified its reliance on but a few cases by assuming that other statutes 
which probably violated this clause had been disposed of under different provisions of 
the Constitution. See Williams v. Fears, 179 U.S. 270 (1900) (dictum); Crandall v. 
Nevada, 6 Wall. (U.S.) 35 (1867); with which compare Helson v. Kentucky, 279 U.S. 245, 
251 (1929). The tentative nature of this argument is apparent; the reasons underlying 
its invocation are more debatable. The privilege, as found by the court, was that of 
lending money in any part of the United States. Thus a fair inference is that this 
clause is being rejuvenated in order to avoid the restricted construction of the inter- 
state commerce clause. The court expressly referred to interstate insurance as one of 
the privileges secured under the clause. 56 Sup. Ct. 252, 260. It would seem to follow 
that foreign insurance companies can thus obtain protection denied them under the 
commerce clause. See Paul v. Virginia, 8 Wall. (U.S.) 168 (1868); Hooper v. California, 
155 U.S. 648 (1895). But corporations are not citizens within the privileges or im- 
munities clause (Orient Ins. Co. v. Daggs, 172 U.S. 557 (1890); Western Turf Ass’n 2. 
Greenberg, 204 U.S. 359 (1907)); consequently this protection might seem illusory. 
But where a discriminatory tax is levied on an individual for his transactions with a 
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foreign insurance company, this privilege would seem to operate to invalidate the tax. 
56 Sup. Ct. 252, 260. Such indirect relief to foreign insurance companies has already 
been afforded them under the due process clause. St. Louis Compress Co. v. Arkansas, 
260 U.S. 346 (1922). Similarly, upon objection by an individual, any foreign corpora- 
tion which could show that its business was the exercise of a privilege within this clause 
apparently would be relieved from a discriminatory tax levied on the individual for his 
part in the transaction. The court limited the breadth of this holding, however, by 
another part of its decision; a tax was sustained which imposed upon income received 
from stock in corporations which paid an income tax to the state a lighter burden than 
upon income from stock in corporations which did not pay such a tax. 56 Sup. Ct. 252, 
255. The fact that the corporation which was not taxed locally might pay an income 
tax in other states was held immaterial. (Kidd v. Alabama, 188 U.S. 730 (1903)). The 
resulting discrimination in favor of investors in corporations doing business within the 
state appears to be a more serious restraint on extra-state investments than the dis- 
crimination which was condemned. Cf. Farmers Loan & Trust Co. v. Minnesota, 280 
U.S. 204 (1930). On this issue, however, the court apparently deemed itself bound by 
prior decisions. 


Corporations— Uniform Stock Transfer Act—Negotiation of Stock Certificates by 
Means of Separate Blank Power—{Massachusetts|.—The plaintiff authorized his 
broker to pledge stock not yet owned by the plaintiff, and for that purpose assigned and 
delivered to the broker several powers of attorney which were blank except for the 
plaintiff’s signature. The plaintiff also gave the broker a document called a “‘permis- 
sion to pledge” any security owned by himself or the broker. Using the above stock 
powers, the broker wrongfully pledged with the defendant bank other shares which 
the plaintiff had previously deposited, unindorsed, with the broker for safekeeping. 
The defendant bank filled in the powers to designate the shares wrongfully delivered 
to it. The plaintiff sued to restrain any sale of the pledged stock by the bank and to 
compel redelivery of the certificates. Held, for the defendant. But apart from the “‘per- 
mission to pledge” which was held to include authority to fill in the blank stock pow- 
ers, there could not be a valid negotiation of the unindorsed certificates by means of a 
separate stock power which was blank as to the name of the stock under § 1(b) of the 
Uniform Stock Transfer Act (2 Mass. Gen. L. (1932), c. 155, § 37(b)). Edgerly v. First 
Nat'l Bank of Boston, 197 N.E. 518 (Mass. 1935). 

The Uniform Stock Transfer Act provides in § 1 that title to stock certificates may 
be passed (b) “By delivery of the certificate and a separate document containing a 
written assignment of the certificate or a power of attorney to sell, assign or transfer 
the same or the share represented thereby, signed by the person appearing by the 
certificate to be the owner of the shares represented thereby. Such assignment or pow- 
er of attorney may be either in blank or to the specified person.”’ The last sentence 
appears to refer only to naming of the transferee and affords no legitimate inference as 
to whether stock powers not describing the shares were contemplated. Nevertheless, 
the court held that under this section a stock power must purport to assign desig- 
nated certificates or shares. Although § 1 of the Uniform Act purports to state the 
“only” methods by which legal title may be transferred (6 U. L. A. § 1 (1922)), the 
framers of the act may have meant to except common law estoppel under § 18 (6 
U.L.A. § 18 (1922)) which states that in cases not provided for by the act, the common 
law and law merchant shall remain in effect. Even if no express exception was in- 
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tended, the Uniform Act was not intended to restrict transfers of stock but rather to 
make certificates more “negotiable” than they were at common law. Commissioners’ 
Note, 6 U.L.A. § 5 (1922). Therefore, blank stock powers should be no less effective 
under the Uniform Act than they formerly were. 

At common law, where the owner placed unindorsed stock certificates accompanied 
by a stock power completely filled in, in the hands of another to dispose of them for a 
prescribed purpose, and the agent, disregarding instructions, pledged them for his own 
use, the owner was estopped to deny the pledgee’s lien if the latter acted in good faith. 
Baker v. Davie, 211 Mass. 429, 97 N.E. 1094 (1912); Smith v. Savin, 141 N.Y. 315, 36 
N.E. 338 (1894). Thus two elements were necessary to make such a transfer valid: 
an “intrusting of possession” by the owner and “apparent authority” to transfer, 
arising from the words of the stock powers. Some courts found that a commercial cus- 
tom existed of using stock powers totally blank except for the owner’s signature and 
expressly declared that such a power constituted a blanket authority from the owner 
for all subsequent holders of the stock certificates to fill in the stock powers. Prall ». 
Tilt, 28 N.J. Eq. 479 (1877); Wood’s Appeal, 92 Pa. 379 (1880). However, in those 
cases, the power, though blank, was intended by all parties to represent the certificates 
for which it was used. Another court reached the same result even where, as in the in- 
stant case, the blank power, given to the agent to transfer one stock certificate, was 
used by the agent to transfer another. The court found full apparent authority in the 
agent but admitted that since the agent used the power with the wrong shares there 
was less negligence or “holding out” by the real owner of the shares transferred. Talcott 
v. Standard Oil Co., 134 N.Y.S. 617, 149 App. Div. 694 (1912). One judge dissented, 
saying there was no apparent authority in the agent for the reason, inter alia, that the 
power did not purport to relate to the shares transferred. Still other courts without 
discussion have applied the doctrine of estoppel even though the separate stock power 
did not name the shares to be transferred. Crawford v. Dollar Savings Fund and Trust 
Co., 236 Pa. 206, 84 Atl. 694 (1912); Fulton Nat'l Bank v. Moody, 179 S.E. 831 (Ga. 
App. 1935). The Uniform Stock Transfer Act abolishes the requirement that the agent 
be trusted with possession and thus seems to nullify any objection to any use of stock 
powers by a holder whether authorized or not. 6 U.L.A. § 5 (1922). Hence mere physi- 
cal possession is sufficient unless the failure of a stock power to designate any certifi- 
cate will customarily put a transferee on notice of a holder’s lack of authority to trans- 
fer the unindorsed certificate. Formerly the New York Stock Exchange Rules required 
not only that stock powers contain a full description of the certificates to be transferred 
but also that such description be in the same writing as the owner’s signature. Christy, 
Transfer of Stock 105 (1929). But those rules are no longer in effect. Many brokers 
use the device of unindorsed certificates accompanied by blank powers for convenience 
in disposing of collateral on short notice. The broker can hold the certificates unin- 
dorsed for safe keeping and on oral instructions deal with any or all of an owner’s stock 
simply by filling in a blank power from the owner. It is convenient also to the owner, 
who leaves his stock only temporarily with another, to be able to destroy the power at 
the end of the period and thus not run the risk of theft or loss of indorsed certificates. 

The decision in the instant case would enable an owner to protect his rights against 
a subsequent wrongful pledge by his broker by deliberately omitting the name of the 
stock in the separate power—a protection he would not have if he simply indorsed the 
certificate in blank. Jenkins v. Continental Trust Co., 150 Md. 416, 133 Atl. 610 (1926); 
Connolly v. People’s State Bank, 260 Mich. 352, 244 N. W. 500 (1932). And in the light 
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of the business custom mentioned above, innocent purchasers would, nevertheless, ac- 
cept such blank powers as effecting valid negotiations of the accompanying certificates 
and thus be misled to their detriment, especially where the power is presented to them 
after being filled in by the broker. 


Equity—Misapplication of the Doctrine of Affirmative Mutuality in Statute of 
Frauds Cases—The Purchaser’s Part Performance as Basis for Specific Performance 
for the Vendor—{New York].—The plaintiff promised orally to sell real estate to the 
defendant who entered into possession, paid part of the purchase price and made im- 
provements on the property. The vendor sought specific performance of the contract. 
The defendant contended that the oral contract was unenforceable because of the 
Statute of Frauds. Held, the defense failed; although the doctrine of affirmative mutu- 
ality was inapplicable, the purchaser’s long possession and the changes he had made in 
the property entitled the vendor to specific performance. Walter v. Hoffman, 267 N.Y. 
365, 196 N.E. 291 (1935). 

If the purchaser under an oral contract to buy land can show certain acts of part 
performance, he can enforce the contract despite the Statute of Frauds. Fry, Specific 
Performance § 588 (6th ed. 1921); Pomeroy, Specific Performance § ros (3d ed. 1926). 
Shall the vendor be entitled to specific performance if the purchaser’s acts of part per- 
formance would have entitled him to the same relief? In a few states, the answer has 
been a categorical “‘no.’’ Palumbo v. James, 266 Mass. 1, 164 N.E. 466 (1929); Bennett 
v. Dyer, 89 Me. 17, 35 Atl. 1004 (1896); Huntington & K. Land Development Co. v. 
Thornburg, 45 W.Va. 99, 33 S.E. 108 (1899). In other jurisdictions, the vendor has 
been allowed to rely on the purchaser’s acts and has been granted the remedy of specific 
performance. Andrew v. Babcock, 63 Conn. 109, 26 Atl. 715 (1893); Witt v. Boothe, 98 
Kan. 554, 158 Pac. 851 (1916); Tatum v. Brooker, 51 Mo. 148 (1872); Fay’s Estate, 213 
Pa. St. 428, 62 Atl. 991 (1906). These decisions are understandable in the light of the 
rationale behind the doctrine of part performance. Some courts look upon the Statute 
of Frauds as having been designed to avert proof of a non-existent contract by perjury 
and fraud. Consequently, it is argued, if the parties’ acts can be reasonably explained 
only by the existence of a transaction relating to the land in dispute so that there is 
clear and convincing evidence of the contract, the policy behind the statute is not dis- 
turbed by permitting specific performance. Bradley v. Loveday, 98 Conn. 315, 119 Atl. 
147 (1922); Keatts v. Rector, 1 Ark. 391 (1839); Price v. Hart, 29 Mo. 171 (1859); 
Burns v. McCormick, 233 N.Y. 230, 135 N.E. 273 (1922). Since the policy is saved by 
proof of such acts, it should be immaterial whether the plaintiff’s or the defendant's 
acts furnished the required evidence—the acts of either party should be sufficient to 
entitle both parties to specific performance; in fact, the defendant’s acts are even more 
desirable proof of the transaction than are the plaintiff's. Other courts in order to justi- 
fy going behind the Statute of Frauds to grant specific performance require that the acts 
must not only be unequivocably referable to the contract, but, in addition, that the 
plaintiff must have experienced such an irreparable change of position in reliance on 
the contract that in order to prevent hardship, relief should be afforded him. Shaver v. 
Wickmire, 335 Ill. 46, 166 N.E. 458 (1929); Hudgins v. Thomason, 109 Tex. 433, 211 
S.W. 586 (1919); Kennedy v. Anderson, 49 Wash. 14, 94 Pac. 661 (1908). Where this 
view is accepted, part performance by the purchaser may be regarded as having 
changed the vendor’s position, since the purchaser’s acts usually involve a change in 
the land—a change which the vendor should not be compelled to accept by a denial of 
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relief. Chambers v. Rowe, 36 Ill. 171 (1864); Witt v. Boothe, 98 Kan. 554, 158 Pac. 851 
(1916); Tatum v. Brooker, 51 Mo. 148 (1872); Fay’s Estate, 213 Pa. St. 428, 62 Atl. 991 
(1906). 

Many courts afford the vendor relief on a distinctly different theory, that of 
affirmative mutuality. These courts assert that if the purchaser’s acts entitled him to 
specific performance, the vendor is entitled to the same remedy. Dollar v. Knight, 145 
Ark. 522, 224 S.W. 983 (1920); Sweeney v. O’Hora, 43 Iowa 34 (1876); Pearson v. 
Gardner, 202 Mich. 360, 168 N.W. 485 (1918); Cooper v. Thomason, 30 Ore. 161, 45 Pac. 
296 (1896). But the doctrine of affirmative mutuality is properly applied only where 
the defendant has a right to specific performance and the only reason for denying it to 
the plaintiff is the adequacy of his legal remedy; it is not designed to afford relief in 
equity to a plaintiff who could obtain none at law. See 1 Univ. Chi. L. Rev. 631 (1934). 
To apply the doctrine in favor of one who has not changed his position and cannot 
point to acts indubitably indicative of the existence of the transaction is an unjustified 
relaxation of the Statute of Frauds and reduces the effectiveness of the statute asa 
safeguard against fraud. It is an egregious misapplication of the doctrine to allow 
specific performance to the vendor in cases where he has no remedy at law merely be- 
cause the purchaser would have been entitled to specific relief. Furthermore, it seems 
likely that in some of the cases resorting to the doctrine of affirmative mutuality, reli- 
ance thereon was in fact unnecessary because specific performance might have been 
granted to the vendor on the theory that the purchaser’s acts of part performance 
changed the vendor’s position quite as much as if the acts were the vendor’s own. See 
Pearson v. Gardner, 202 Mich. 360, 168 N.W. 485 (1918); Cooper v. Thomason, 30 Ore. 
161, 45 Pac. 296 (1806). 

Abandonment of affirmative mutuality in favor of the change of position theory as 
the basis for granting the vendor specific performance would have at least two ad- 
vantages: first, it would lead to a clearer conception of the affirmative mutuality doc- 
trine; and, second, it would lead to the application of a test for relief that has some 
reasonable relation to the equities of the situation. In refusing to apply the doctrine of 
affirmative mutuality, the New York court properly recognized that the doctrine has 
no application in this class of cases; in holding that the vendor, in the instant case, was 
entitled to specific performance, the court properly recognized that the purchaser’s 
improvements may so change the condition of the land that it would be unjust to force 
the vendor to take back the land. 


Garnishment—Liability of Bank under Attachment of Stock Certificates in Its 
Possession—{Illinois].—The plaintiff garnisheed the defendant bank for the purpose 
of reaching certificates evidencing shares of stock in an Illinois corporation. The shares 
were owned by the plaintiff’s judgment debtor and the certificates were in the posses- 
sion of the bank under an escrow agreement. On the termination of this agreement, 
and after service of garnishee summons, the bank returned the certificates to the 
owner. The plaintiff sued the bank for the amount of the judgment against his debtor, 
which was less than the market value of the stock. The trial court gave judgment for 
the defendant. Held, reversed. Stock certificates are a proper subject of garnishment 
under the Illinois statute providing that garnishee summons may be issued to attach 
“any effects or estate” of a judgment debtor in the possession of a third person. III. 
Rev. Stat. 1935, c. 62, §1. Redelivery of such effects to the debtor after garnishee 
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summons imposes liability on the garnishee to the extent of the value of the property 
so returned. Ill. Rev. Stat. 1935, c. 62, § 25. Alexander v. Livestock National Bank, 282 
Ill. App. 315 (1935). 

A garnishee who returns property to the debtor after summons is uniformly held 
liable for its value to the garnishor. Waples, Attachments and Garnishment § 547 (2d 
ed. 1895). Whether or not stock certificates fall within the garnishment acts has not 
been uniformly decided. The statutes use such words as “effects,”’ “estate,” and 
“credits” as descriptive of the rights attachable by garnishment. See Ala. Code 
1928 § 8051 (money or effects); Mass. Ann. L. 1933 c. 246 § 20 (goods, effects, or 
credits); Purdons’ Pa. Stat. Ann. 1935 § 2941 (goods or effects). Assuming that shares 
in a corporation can be included in such broad categories as “effects” or “estate”’ (see 
Union Nat. Bank v. Byram, 131 Ill. 92, 22 N.E. 842 (1889) and Granada Bank v. Glass, 
150 Miss. 164, 116 So. 740 (1928), but cf. Southwestern Gas and Electric Co. v. W. O. 
Perkins & Son, 185 Ark. 830, 49 S.W. (2d) 606 (1932)), the conflict has arisen over the 
proper person to garnishee in seeking to attach the shares. In Ohio the corporation 
may be made garnishee on the theory that “the corporation holds its property in trust 
for the stockholder.” Nat. Bank v. Lake Shore & M.S. R. Co., 21 Ohio St. 221 (1871); 
Norton v. Norton, 43 Ohio St. 509, 3 N.E. 348 (1885). If the stockholder’s property is 
held by the corporation it would seem to follow that it does not rest in the certificates. 
Thus some cases hold that the shares are not attachable by garnishment of a third 
party possessor of the certificates. Tweedy v. Bogart, 56 Conn. 419, 15 Atl. 374 (1888); 
Smith v. Downey, 8 Ind. App. 179, 34 N.E. 923 (1893); Armour Bros. Banking Co. v. 
St. Louis Nat. Bank, 113 Mo. 12, 20 S.W. 690 (1892). 

Other states have decided that garnishment of the corporation will not reach the 
shares of the stockholders because the corporation is not a debtor of the stockholder 
and holds no deliverable property for him. Ross v. Ross, 25 Ga. 297 (1858); Fowler v. 
Dickson, 24 Del. 113, 74 Atl. 601 (1909). Illinois is in this group. Pease v. Chicago 
Crayon Co., 235 Ill. 391, 85 N.E. 619 (1908). If a creditor can not reach the corporate 
shares of his debtor by making the corporation garnishee it seems that he should be 
able to reach them by garnishment of a third party holder of the certificate on the 
theory that the property rights rest with the certificates. This view has been taken by 
a substantial number of cases besides the principal case. Jndustrail Co. v. Winter, 256 
Mich. 474, 239 N.W. 891 (1932); Puget Sound National Bank v. Mather, 60 Minn. 362, 
62 N.W. 396 (18095); Simpson v. Jersey City Construction Co., 165 N.Y. 193, 58 N.E. 
896 (1900). The valuable rights incident to the ownership of corporate stock should be 
available to creditors by some procedure. 

Under the Uniform Stock Transfer Act, now in force in half of the states, 6 U.L.A. 
§§ 1, 13 (1922), the certificates must be delivered to pass title to the shares, and either 
seizure of the certificates or an injunction against their transfer is required for any 
valid attachment of, or levy on, the shares. This provision illustrates the modern 
tendency to consider the rights in the shares as accompanying the certificates. See 45 
Yale L. J. 379 (1935). Ina state like Illinois, where the Uniform Stock Transfer Act 
is in force (Ill. Rev. Stat. 1935 c. 32, §§ 229-253) one should expect to see the garnish- 
ment statutes construed as in the principal case, permitting the attachment of the 
certificates in the hands of a third party. The additional problems arising when a for- 
eign corporation is involved are not insurmountable. See Wood, Reaching Shares of 
Stock, 38 W.Va. L. Q. 219 (1932). 
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Survival of Actions— Recovery by Administrator in Absence of Statute—Construc- 
tion of Constitutional Provision Requiring Remedies for All Wrongs—{Nebraska].— 
The plaintiff, as administrator of the estate of his minor son, sued the defendant street 
car company for negligently causing the death of the son. His petition stated two causes 
of action: the first, for the pain and suffering sustained by the boy from the time he was 
struck and injured by the defendant’s street car until the time of his death five hours 
later; the second, for his wrongful death, under the Nebraska death statute. In the trial 
court the defendant insisted that the first cause of action did not survive the boy’s 
death. From a judgment for the plaintiff, the defendant appealed. Held, reversed. The 
action did survive. Wilfong v. Omaha and Council Bluffs St. Ry. Co., 129 Neb. 600, 262 
N.W. 537 (1935). 

At common law, actions for torts did not survive the death of either party. 3 Black- 
stone, Comm. 302 (1778); Florida East Coast Ry. Co. v. McRoberts, 111 Fla. 278, 149 
So. 631 (1933); Miller v. Nuckolls, 76 Ark. 485, 89 S.W. 88 (1905); Castleberry v. Gulf 
Ry. Co., 274 S.W. 1014 (Tex. Civ. App. 1925); Greer v. St. Louis, I. M. & S. Ry. Co., 
173 Mo. App. 276, 158 S.W. 740 (1913). The maxim, actio personalis moritur cum per- 
sona, rested on the notion that the damages sought in actions of tort were punitive, and 
that the revenge motive died with the person of either party to the wrong. Pollock, 
Torts 64 (13th ed. 1929); Winfield, Death as Affecting Liability in Tort, 29 Col. L. Rev. 
239, 242 (1929); Salmond, Torts § 20 (8th ed. 1934). Today, this justification for the 
common law rule no longer exists, because damages for torts are generally recognized to 
be compensatory. Sedgewick, Damages §§ 29-30 (oth ed. 1912); Riewe v. McCormick, 
11 Neb. 261, 9 N.W. 88 (1881); Winkler v. Roeder, 23 Neb. 706, 37 N.W. 607 (1888). 
Extensive statutory inroads have been made upon the old rule. Most states have pro- 
vided for survival of actions for torts to property but have excepted those for injuries 
to the physical person and to interests of personality. Evans, A Comparative Study of 
Statutory Survival of Tort Claims, 29 Mich. L. Rev. 969 (1931). And the courts have 
been reluctant to permit survival of claims without specific statutory authorization. 
Wynn v. Fallapoosa County Bank, 168 Ala. 469, 53 So. 228 (1910); McNeely v. City of 
Natchez, 148 Miss. 268, 114 So. 484 (1927); Howard v. Lunaburg, 192 Wis. 507, 213 
N.W. 301 (1927). The Nebraska survival statute makes no provision for survival of 
claims for personal injuries except where an action was begun during the lifetime of the 
parties. Neb. Comp. St. 1929 §§ 20-1401, 20-1402. Therefore, in expressly departing 
from the common law rule, the court was forced to rely on other sources. In a former 
Nebraska case, a claim for personal injuries was held to survive the death of the tort- 
feasor. In re Estate of Grainger, 121 Neb. 338, 237 N.W. 153 (1931); see 10 Tex. L. Rev. 
247 (1932); 78 A.L.R. 597 (1932). The court in that case found that the common law 
rule ‘“‘was not needed” in Nebraska under a statute which provides that only so much 
of the common law shall be the law of Nebraska as is applicable to the needs of the state 
and is not inconsistent with statutory or constitutional provisions. Neb. Comp. St. 
1929 § 49-101. In the instant case the court utilized this statute in conjunction with 
the provision of the Nebraska Constitution that all courts shall be open at all times to 
afford a remedy for every party injured in his person or property. Neb. Const. art. 1, 
§ 13. The court thought the latter provision inconsistent with the common law rule 
of non-survival of personal injury claims. A Florida court in holding that a claim sur- 
vives the death of the tort-feasor has placed the same construction on the same provi- 
sion of the local Constitution, (Waller v. First Savings & Trust Co., 103 Fla. 1025, 138 
So. 780 (1931); 45 Harv. L. Rev. 1108 (1932); Fla. Const. Declar. of Rights § 4) al- 











514 THE UNIVERSITY OF CHICAGO LAW REVIEW 


though a survival statute there provided that such a claim should not survive the 
death of the injured party. Fla. Comp. L. 1927 § 421. It is doubtful, however, if 
many other state courts will seize upon similar clauses in their constitutions as a wedge 
for breaking away from the common law rule on survival. Hitherto, such provisions 
have not been construed to create or afford a remedy not otherwise available. De May 
v. Liberty Foundry Co., 327 Mo. 495, 37 S.W. (2d) 640 (1931); Goddard v. City of Lin- 
coln, 69 Neb. 594, 96 N.W. 273 (1903); Allen v. Pioneer Press Co., 40 Minn. 117, 41 
N.W. 936 (1889). 

Clearly, the common law rule is undesirable today. 19 Calif. L. Rev. 289 (1931); 
Evans, A Comparative Study of Statutory Survival] of Tort Claims, 29 Mich. L. Rev. 
969 (1931); Finlay v. Chirney, L. R. 20 Q. B. Div. 494 (1888); Hyatt v. Adams, 16 
Mich. 180 (1867); Harris v. Nashville Trust Co., 128 Tenn. 573, 162 S.W. 584 (1914). 
However, legislative attempts to make a list of those actions which shall and those 
which shall not survive leave much in doubt, and are a fruitful source of litigation. 
Evans, A Comparative Study of Statutory Survival of Tort Claims, 29 Mich. L. Rev. 
969 (1931). Similarly, decisions such as that in the principal case, which allow the sur- 
vival of certain actions according to judicial discretion, are partially objectionable in 
that they create uncertainty as to the status of other actions not within the survival 
statutes. 48 Harv. L. Rev. 1008 (1935). 


Torts—Business Visitors and Invitees—Liability of Steamship Company to “Bon 
Voyage” Visitor on Steamer—[Federal].—The plaintiff went aboard the defendant 
company’s transatlantic liner for the purpose of saying good-bye to her friend, who was 
a passenger. While on the ship, the plaintiff tripped and fell over a companionway 
negligently left out of repair. From judgment for the plaintiff the defendant appealed. 
Held, judgment affirmed; the plaintiff was a business visitor, rather than a mere licen- 
see, and the defendant was liable to her for negligently leaving the companionway out 
of repair. McCann v. Anchor Line Ltd., 79 F. (2d) 338 (C.C.A. 2d 1935). 

Business visitors are defined as persons on the premises of another for some business- 
purpose of mutual benefit to both parties. Harper, Torts § 98 (1933); Milauskis v. Ter- 
minal Ry. Ass’n of St. Louis, 286 Ill. 547, 122 N.E. 78 (1919); Kidder v. Sadler, 117 
Maine 194, 103 Atl. 159 (1918). The only prior decision involving a visitor aboard a 
ship under similar circumstances also brought the plaintiff within this definition and 
held him protected from hazards incident to the condition of the premises. Powell v. 
Great Lakes Transit Corp., 152 Minn. 90, 188 N.W. 61 (1922). In analogous situations, 
where friends come onto trains or docks to see passengers, there is a long-standing con- 
flict. Some cases have treated the plaintiff as a business visitor. Banderob v. Wis. Cent. 
Ry. Co., 133 Wis. 249, 113 N.W. 738 (1907) ; Hutchins v. Penobscot Bay& River Steamboat 
Co., 110 Me. 369, 86 Atl. 250 (1903); Street v. Chicago, M. & St. P. R.R. Co., 124 
Minn. 517, 145 N.W. 746 (1914). Contra, regarding him as a licensee, Galveston, etc. 
Ry. Co. v. Matzdorf, 102 Tex. 42, 112 S.W. 1036 (1908); Hill v. Louisville & Nashville 
Ry., 124 Ga. 243, 52 S.E. 651 (1905); Duhme v. Hamburg-American Packet Co., 184 
N.Y. 404, 77 N.E. 386 (1906); Arkansas & La. Ry. Co. v. Saine, go Ark. 278, 119 S.W. 
659 (1909). The Restatement of Torts has classified as business visitors all those mak- 
ing visits incidental to the business relations of the possessor of the land with third 
persons. Restatement, Torts § 332 (1934). While the Restatement and the Federal 
court, in the principal case, have taken desirable positions, it is questionable whether 
the traditional scope of the term “business visitor” permits its application to these per- 
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sons. It may be true that a passenger on a steamer or railroad expects the privilege of 
having his friends come to see him off as part of the trip for which he pays. See Voirin 
»v. Compagnie Général Transatlantique, 270 N.Y.S. 643, 644, 151 Misc. 498, 499 (1933). 
But it does not necessarily follow that there is any benefit to either party in the sense in 
which the term “business benefit” is usually used. See Fleckenstein v. Great A. & P. 
Tea Co., 91 N.J.L. 145, 102 Atl. 700 (1917); Murphy v. Huntley, 251 Mass. 555, 146 
N.E. 710 (1925); and Pope v. Willow Garages Co., 274 Mass. 440, 174 N.E. 727 (1931), 
where persons accompanying customers to stores or garages, with no intention of doing 
business there themselves, were held to be mere licensees. The expectation of the par- 
ties that the passenger will have visitors does not determine, as the Federal court 
thought it did, that the plaintiff was a business visitor, but only that, under the cir- 
cumstances, he should be treated like one for purposes of recovery. It seems that at 
the expense of taxing the descriptive power of the term “business visitor,” protection 

is being extended to those who might more properly be designated as licensees in the 
company of business visitors. The tendency to extend the liability of owners for the 

| condition of their premises foreshadows, perhaps, the eventual but desirable abandon- 
ment of the distinction between gratuitous licensees, including social guests, and busi- 
ness visitors. 


Trusts—Grant of Priority in Bankruptcy to Creditors on Alternative Grounds of 
Express or Constructive Trust—Distinction between Debt and Trust—(Federal].— 
The X company maintained an employees’ association, the purpose of which was to 
provide insurance benefits for the employees and their dependents. The association 
was managed by its own officers and maintained a separate bank account. Membership 
fees were collected pursuant to an arrangement whereby the X company by bookkeep- 
ing entries deducted the necessary amounts from each employee’s wages, credited 
the total deducted to the association, and subsequently paid the association. The 
company fell behind in its payments but continued to make the deductions. Bank- 
ruptcy proceedings were then begun against the X company. At the time the petition 
was filed there was an arrearage of $14,607.51, all of which (according to the record) 
had accrued more than three months before the filing of the petition. The association 
assigned its claim to the plaintiff, another employees’ organization, which claimed, but 
was denied, a priority in the district court. Held, priority granted. The failure of the 
bank to pay the amounts deducted created a trust ex maleficio or, alternatively, the X 
company was express trustee for the association. I re Grigsby-Grunow, Inc., 80 F. (2d) 
478 (C.C.A. 7th 1935). 

The arrangement for the collection of dues may be construed as having made the 
association either the partial assignee or the partial beneficiary of wage contracts be- 

tween the workers and the X company. Since it appears that the employment con- 
tracts themselves, rather than subsequent assignments by the workers, created the 
rights of the association, the third party beneficiary view is preferable. See 1 Williston, 
Contracts § 347 (1920). But whether the association was an assignee or a beneficiary, 
the grant of a priority on an express trust theory runs counter to the well-settled rule 
that a debtor, as such, is not the trustee of his creditor. Steele v. Clark, 77 Ill. 471 (1875); 
see Gough v. Satterlee, 52 N.Y.S. 492, 497, 32 App. Div. 33, 40 (1898); 1 Bogert, Trusts 
and Trustees § 17 (1935). This follows from the definition of a trust as a fiduciary 
relationship in which the ceséui has an equitable interest in property held for him by 
the trustee. See Plum Trees Lime Co. v. Keeler, 92 Conn. 1, 10, 101 Atl. 509 (1917); 
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Restatement, Trusts § 2 (1935). An unsecured creditor, on the other hand, has no © 
interest in the debtor’s property but only a chose in action. See 1 Bogert, Trusts and _ 
Trustees § 17 (1935). It is true that a debtor may become trustee by segregating assets — 
to secure his creditor’s claim. See 1 Bogert, Trusts and Trustees § 19 (1935). But by ~ 
debiting the workers’ accounts and crediting the account to the association, the bank- 
rupt merely shifted credits and did not segregate a res to which a trust could attach, 7 
See Blakely v. Brinson, 286 U.S. 254 (1932); Mechanics’ Nat’l Bank of N.Y.v. Buchan- 
an, 12 F. (2d) 891 (C.C.A. 8th 1926). But cf. Davis v. McNair, 48 F. (2d) 494 (C.C.A, ~ 
sth 1931); Northwestern Lumber Co. v. Scandinavian Bank, 130 Wash. 33, 225 Pac. 825 
(1924). 4 

If, however, the arrangement for the collection of dues can be construed in this — 
wise: that the company, as trustee, was to hold enough of its general checking account 
to secure the amounts due and unpaid, then the grant of a priority on an express trust — 
theory is justified. Although the court appears to have adopted this construction, the 
findings of fact by the referee afford little basis for the inference that the parties in- ~ 
tended such an arrangement. 3 

It is doubtful whether the decision can be supported on the ground upon which it — 
primarily rested: that the failure of the company to pay the amounts deducted ren- © 
dered it chargeable as a constructive trustee. A constructive trust is imposed whena 
person retains property acquired by his own or by another’s wrong. See Lewis v. Lind- — 
ley, 19 Mont. 422, 439, 48 Pac. 765, 772 (1897); Restatement, Trusts § 1 (e) (1935). 7 
Clearly, the failure of a debtor to pay his debts out of any of his assets does not render — 
inequitable the acquisition or retention of any particular asset. It is noteworthy, more- ~ 
over, that the alternative grounds are mutually exclusive. An express trust, created by | 
a proper expression of intention and a constructive trust raised by equity, without re- : 
gard to intention, as a remedy for the inequitable retention of property, cannot simul- 
taneously exist with respect to the same property. Since, however, these grounds sim- 
ply served as alternative bases for the decision, the case does not involve the court in 
the logical difficulty of a concurrent application of mutually exclusive theories. 

Had the balance owed to the association accrued within three months of the com- 
mencement of bankruptcy proceedings, a priority might have been allowed under § 64 ~ 
of the National Bankruptcy Act which creates a priority for wages due to workers if 
the wages were earned within three months before the filing of the petition and if they 
do not exceed $300 for each worker. 34 Stat. 267 (1906), 11 U.S.C.A. § 104 (1927). 
Assignees of wage claims have been granted the workers’ priority on the theory that 
they are enforcing the workers’ rights. Shropshire v. Bush, 204 U.S. 186 (1907). See 34 ~ 
Stat. 267 (1906), 11 U.S.C.A. § 104 (1927); 1 Williston, Contracts § 432 (1921). In 
the principal case, each worker had a cestui’s interest in a chose in action created by his 
services and held by the association as trustee. See Cowles v. Morris, 330 Ill. 11, 161 
N.E. 150 (1928); Wrightington, Unincorporated Associations and Business Trusts 293 
(2d ed. 1923). More truly than in the assignment cases, the plaintiff is enforcing the 
claim of the workers since they will actually benefit from the allowance of a priority. 

The strong emotional appeal of the workers’ claims makes the result in the principal 
case consonant with popular notions of fairness. However, it is open to these theoreti- 
cal objections: the court’s application of constructive trust law appears to be errone- 
ous; its conclusion that the conduct of the parties manifested a trust intent does not 
appear to be warranted by the findings of the referee. 








